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The new tax law opens up exciting opportunities for family 
security. ESTATE TAX TECHNIQUES is designed to help the 
adviser (1) SELECT the elements that will be built into his client's 
estate plan, (2) APPLY the elements to individual 
needs, (3) PRESENT the elements of the final plan 
to his clients in the most effective way. 


ESTATE 
TAX 
TECHNIQUES 


In ESTATE TAX TECHNIQUES 43 ex- 
perts lay out in easily grasped units the 
estate conservation ideas developed by 
the best minds in the field. And most im- 
portant: they are all in strict conformity 
with the new 1954 Tax Law. 


The average client is already recep- 
tive to the thought of doing something 
about his family's future, besides buy- 
ing life insurance. The publicity on the new tax law has made 
him conscious of the necessity for professionally exact tech- 
niques. He knows he can accomplish much more under the law 
than he could before, and he knows he needs an attorney. But it 
still remains a problem to present a plan which is sharply de- 
fined, which can overcome the natural tendency to delay, which 
can convey the need for immediacy. In short, the plan must be 
presented so that it grips the attention and imagination. 


And that is the idea behind having practical, working tax 
experts prepare this information. They are not theoreticians. 
They are working practitioners who are able to explain from 
experience and in the plainest language, what to do and how 
to do it. 

The 43 authors who make all this available are highly sophisti- 
cated, tax-wise. But they do not write to show off their sophisti- 
cation. This subject is too basic for anything but the direct 
approach. Virtually all wills should be reviewed in light of the 
new law. 

ESTATE TAX TECHNIQUES is in one large binder volume; the 

most elastic and economical way of issuing this kind of material. 
It will be kept up to date without the need for new editions. If 
new chapters are needed to cover new plans or techniques, they 
can be added. 
FREE APPROVAL. Write for a 2 weeks’ free approval copy of 
this all-inclusive compendium of estate tax information—all in 
one place, all indexed for quick use. This is the one book for the 
estate lawyer, corporation lawyer, tax specialist—or the general 
practitioner who up to now has paid no attention whatever to 
taxes. Every lawyer should see it first hand. 


MATTHEW BENDER and Company, Inc. 


Albany 1, N.Y. 443 Fourth Ave., N.Y.C. 


Iu Oue Volume $3 peknouledged Tar Experts Tell You: 








How to Solve the Mathematical Problems of Husband-Wife 
Estate Planning 


How to Use Tax Techniques in Drafting Wills and Trusts 
How to Use Antenuptial Agreements in Estate Planning 
How Divorce and Separation Affect Estate Taxes 


How to Provide for the Marital Deduction, Other Than 
Trusts and Powers of Appointment 


How to Provide for the Marital Deduction 
by Trust or Power of Appointment 


How to Use Insurance Settlement Options 
to Get the Marital Deduction 


Property Owned in Joint Tenancy and Ten- 
ancy by the Entirety 


How to Use Gifts in Estate Planning— 
Other Than Gifts to Minors 


How to Make Effective Gifts to Minors 


How to Get Maximum Benefits from Gifts 
and Bequests to Charity 


How Gifts and Estates Are Taxed in Com- 
munity Property States 


How to Integrate Life Insurance into Estate 
Tax Planning 


How to Use Joint and Survivor Annuities in 
Estate Planning 


How to Use Family Annuities in Estate 
Planning 


How to Use Inter Vivos Trusts in Estate 
Planning 


How to Use Testamentary Trusts in Estate Planning 
How to Plan Powers for Trustees 

How to Use Powers of Appointment in Estate Planning 
How to Use Sprinkling Trusts 

How to Use Foundations in Estate Planning 

How to Meet the Problem of Contemplation of Death 


How to Meet the Issue of Transfers Intended to Take 
Effect at Death 


How to Coordinate Business Transactions With Estate 
Planning 


How to Deal with “Terminable Interest” Problems on 
Death of Partner 


How to Use the Close Corporation in Estate Planning 


How to Redeem Stock Under §303 to Pay Death Taxes, 
Funeral and Administration Expenses 


Some Hints on Estate Planning for Employees and Execu- 
tives 


How to Plan for the Income of an Estate 
How to Handle Income in Respect of a Decedent 
How to Handle Estates of Aliens 


Tax Responsibilities of the Executor, the Administrator, 
the Trustees 


How to Prepare an Estate Tax Return 

Estate Tax Valuation 

How to Plan for Apportionment of Estate Taxes 
How to Handle Refund Claims of Estate Taxes 


What to Do About Renunciation of Bequests and Related 
Problems 


Price, $27.50, if retained 
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AW PERICDICAL 


This Month’s Cover 
: ) The drawing on our cover this month is of Confucius (551 or 
550-478 B.C.) the great sage of China. Brought up in poverty, 
Confucius acquired great fame as a teacher. At the age of 52, 
he became chief magistrate of the City of Chung-tu and 
brought about great reforms. So great was his influence upon 
the people, we are told, that he was promoted to minister of 
crime, whereupon all crime ceased! A jealous ruler forced his 
resignation, and he spent thirteen years in exile, hoping vainly 
that some prince would permit him to carry out his ideas of 
government. Returning home, he devoted himself to teaching 
and literature. His influence is still one of the dominant 
forces in China, fourteen centuries after his death. 
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Price per copy, 75¢; to Members, 50¢; per year, $5.00; to Members, $2.50; to Students in Law Schools, $3.00: 
to Members of the American Law Student Association, $1.50 
Vol. 42. No. 1. Changes of address must reach the JourNAt office five weeks in advance of the next issue date. Be sure to give both old and new addre<ses 
Copyright 1956 by the Aserican Bar AssociATION. F 


January, 1956 * Vol. 42 } 


















STANDARD FEDERAL 
TAX REPORTS 


Timely CCH Tax Helps... 


Old law, new law, the accepted reporter on federal taxes for reve- 


nue —‘“‘for the 


man who must have everything.” Swift weekly 


issues report and explain unfolding federal tax developments. 
Current subscription plan includes seven loose leaf Compilation 
Volumes and companion Internal Revenue Code Volume. 


FEDERAL TAX 
GUIDE REPORTS 


Compact and understandable, here is the dependable reporter 
on the federal taxes of the ordinary corporation, the average 
individual, partnership, trust or estate. Two loose leaf Compi- 
lation Volumes included without extra charge start sub- 
scribers off right. Up to date throughout; indexed to a “T.” 































PENSION 
PLAN GUIDE 


PAYROLL 
TAX GUIDE 


1956 CCH FEDERAL TAX COURSE 
ideal for ‘‘brush-up,"’ for refer- 
ence, for training juniors, for 
easy grasp of federal income 
taxes today. 1138 pp., 8”x 10”, 
$14.75. 


SINCLAIR-MURRAY 
CAPITAL CHANGES 
REPORTS 





4025 W. PETERSON AVE. 


2 American Bar Association Journal 


A specialized reporter for all concerned with drafting, quali- 
fying for federal tax exemption, operating and administering 
praakisyas kesh lans. Regular releases make clear the how, 
what and why #3 statutory and practical requirements that 
shape and mold private programs. Includes Group Plans, Ex- 
ecutive Compensation Plans, Fringe Benefits, Investing Trust 
Funds, Payment of Benefits, Guaranteed Annual Wages. One 
loose leaf Volume included. 


continuing Reports of pertinent developments. 


For dependable, continuing help in handling payroll problems 
involved under federal income tax withholding, federal social 
security taxes, federal wage-hour regulation, state and local 
withholding. No law texts, no regulations — but featured are 
plain-spoken explanations of “payroll law.” Encyclopedic 
Compilation Volume included. 


Write for Details 


COMMERCE. CLEARING. House, INC. 


PUBLISHERS of TOPICAL LAW REPORTS 


522 FIFTH AVE. 1329 E STREET, N. W. 


CHICAGO 30 NEW YORK 36 WASHINGTON 4 





Dependable analysis of income tax results to investors of reorgan- 
izations, exchanges, rights, and other corporate changes. Makes 
apparent the exact tax effect and basis of completed transactions. 
In three Volumes, alphabetically arranged by company name to 
show capital changes histories of over 12,000 corporations. With 


1956 U.S. MASTER TAX GUIDE 


Based on Internal Revenue Code 
as amended, rulings, regulations, 
etc. With explanations, rates, 
deductibles, non - deductibles. 
432 pp., 6x 9”, $3. 
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The President's Page 


E. Smythe Gambrell 


® The campaign for enrolling 50, 
(00 new members before March 1, 
1956, has taken on the characteristics 
of a crusade. The old and the young, 
the large firm members and the in- 
dividual practitioners, the city law- 
vers and the country lawyers, all are 
claiming the privilege of participat- 
ing in this greatest undertaking in 
the seventy-seven-year history of the 
Association. Never before has there 
been such universal dedication to a 
professional enterprise, never before 
such a determination to make the 
Association in the fullest sense the 
organized Bar of America, compe 
tent and equipped to fully discharge 
its civic responsibilities and help the 
rank and file lawyers better serve 
their clients. 

During the past month, I have at- 
tended several membership confer- 
ences and rallies at the Bar Center 
in Chicago, and others out in the 
field, the most recent and final ones 
being for the Fifth Circuit in connec- 
tion with the Deep South Regional 
Meeting in New Orleans, and for 
the First Circuit in Boston. It has 
been a joy to talk to such audiences. 
Every circuit, every state and every 
metropolitan area now has been fully 
organized for the “great push” which 
comes at mid-February, under the in- 
spired leadership of Chairman Cecil 
Burney and his teammates. We all 
confidently expect to attain and ex 
ceed the 50,000 new member goal 
and bring the total 
above 100,000. 

On January I, 1956, we are issuing 


membership 


to each member of the Association a 


neatly-engraved certificate of mem- 
bership, suitable for framing. It is 
believed members will take pride in 
displaying in their offices this evi- 
dence of membership. 

My travels and visitations are more 
and more interesting and extensive. 
In Los Angeles, November 16, I ad 
dressed the widely publicized Eighth 
Annual Conference of the Public Re- 


lations Society of America. Later 


the same day, I spoke at the Semi-, 


Centennial Banquet of the Law 
School of Southern California, at 
tended by several hundred leading 
judges and lawyers from all parts of 
California. The legal profession is 
well organized in that great state and 
the hospitality extended me by 
U.S.C. President Fred D. Fagg, Jr., 
Dean Robert Kingsley and our past 
president, Loyd Wright, was un- 
bounded. 

Thence to Miami, Florida, where 
| addressed the Annual Meeting of 
the National Institute of Municipal 
Law Officers, November 21. President 
Henry B. Curtis, General Counsel 
Charles S$. Rhyne and other leaders 
have brought this fine organization 
to a position of great service in the 
field of municipal law. 

The next five days were devoted to 
a trip to London and Paris to plan 
for our 1957 London Meeting and 
to attend in Paris the Annual Con- 
ference of French Advocates. Mr. 
Rhyne, Chairman of our Special 
Committee to investigate the feasi 
bility of the Association's placing a 
marker at Runnymede—scene of the 


signing of the Magna Charta—for un 


veiling during our pilgrimage in 
1957, met me in London. We were 
lavishly entertained by Sir Hartley 
Shawcross, Chairman, and W. W. 
Boulton, Secretary of the General 
Council of the Bar of England; 
Charles Norton, President, and 
Thomas Lund, Secretary of the Law 
Society of England; Sir John Morris, 
Lord Justice of Appeal, and others, 
during our three-day stay in London, 
and received the assurance that the 
hospitality which awaits American 
lawyers and wives in 1957 will be un- 
paralleled and unlimited. Baténnier 
René William Thorp, of the Paris 
Bar, and Advocate Pierre LePaulle 
and other bar leaders were our hosts 
in Paris and expressed the hope that 
the Association would include Paris 
in its pilgrimage in 1957. 

Leaving Paris the evening of No- 
vember 26, we arrived in New Or- 
leans the next afternoon for the 
opening of the never-to-be-forgotten 
Deep South Regional Meeting, 
which is more fully reported else- 
where in this issue. In size, content, 
quality and color, that three-day 
meeting under the leadership of 
American Bar Association Chairman 
Rhyne and General Chairman Cuth- 
bert S. Baldwin has never been sur- 
passed. 

On December |, I was guest of the 
Lawvers’ Club of Greenville, South 
Carolina, at its Annual Banquet. Un- 
der the leadership of President B. O. 
Thomason, Jr., Clement F. Hayns- 
worth, Alfred Burgess, W. H. Arnold, 
and others, the Greenville lawyers 

(Continued on page 86) 
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title insurance field. 


awyers |itle 
Insurance (orporation 


Safe . Strong ° Dependable 
Home Office ~ Richmond . Virginia 


JOSEPH F. HALL, CHAIRMAN OF THE BOARD 
GEORGE C. RAWLINGS, PRESIDENT 
R. W. JORDAN, JR., VICE PRESIDENT AND COUNSEL 
WILLIAM H. BAKER, JR., CHIEF TITLE OF/‘ICER 


4 American Bar Association Journal 


Leadership often follows a reputation for superiority. 


The reputation of Lawyers Title is unsurpassed in the 


“Lawyers Title” policies are the best known and most 


widely accepted title insurance policies in the nation. 


TITLES INSURED THROUGHOUT 43 STATES 


THE DISTRICT OF COLUMBIA, 


AND HAWAII 


PUERTO RICO 


NATIONAL TITLE DIVISION OFFICES 


Chicago 


BRANCH OFFICES 


Akron, O 
Atlanta, Ga. 
Augusta, Go. 
Birmingham, Ala. 
Camden, N. J 
Cincinnati, O. 
Cleveland, O. 
Columbus, Ga. 
Columbus, O. 
Dallas, Tex. 
Dayton, O. 
Decatur Ga 


Detroit, Mich. 

Flint, Mich. 
Freehold, N. J. 
Grand Rapids, Mich. 
Macon, Ga. 
Marietta, Ga. 
Miami, Fia. 


Mount Clements, Mich. 


Nework, N. J. 
New Orleans, La. 
Newport News, Va. 
New York, N. Y. 


New York 


IN: 


Norfolk, Va. 
Pittsburgh Pa. 
Pontiac, Mich. 
Richmond, Vo. 
Roanoke, Va. 
Savannah, Ga. 
Springfield, III. 
Washington, D. C. 
White Plains, N. Y. 
Wilmington, Del. 
Winston-Salem, N. C. 
Winter Haven, Fia. 


REPRESENTED BY LOCAL TITLE COMPANIES 
IN MORE THAN 175 OTHER CITIES 


THOUSANDS OF APPROVED ATTORNEYS LOCATED 
THROUGHOUT THE OPERATING TERRITORY 
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American the official organ of the 


Bar AMERICAN BAR ASSOCIATION 
Association 
Journal published monthly 


The objects of the American Bar Association, a voluntary association of lawyers of the United States, are to 
uphold and defend the Constitution of the United States and maintain representative government; to advance 
the science of jurisprudence; to promote the administration of justice and the uniformity of legislation and of ju- 
dicial decisions throughout the nation; to uphold the honor of the profession of law; to apply its knowledge and 
experience in the field of the law to the promotion of the public good; to encourage cordial intercourse among 
the members of the American Bar; and to correlate and promote such activities of the Bar organizations in the na- 
tion and in the respective states as are within these objects, in the interest of the legal profession and of the public. 
Through representation of state, territory and local bar associations in the House of Delegates of the Associa- 
tion, as well as large membership from the Bar of each state and territory, the Association endeavors to reflect, so 
far as possible, the objectives of the organized Bar of the United States. 

There are seventeen Sections for carrying on the work of the Association, each within the jurisdiction defined 
by its by-laws, as follows: Administrative Law; Antitrust Law; Bar Activities; Corporation, Banking and Busi- 
ness Law; Criminal Law; Insurance Law; International and Comparative Law; Judicial Administration; Labor 


‘Relations Law; Legal Education and Admissions to the Bar; Mineral Law; Municipal Law; Patent, Trade-Mark 


and Copyright Law; Public Utility Law; Real Property, Probate and Trust Law; Taxation, and the Junior Bar 
Conference. Some issue special publications in their respective fields. Membership in the Junior Bar Confer- 
ence is limited to members of the Association under the age of 36, who are automatically enrolled therein upon 
their election to membership in the Association. All members of the Association are eligible for membership in 
any of the other Sections. 

Any person who is a member in good standing of the Bar of any state or territory of the United States, or of any 
of the territorial groups, or of any federal, state or territorial court of record, is eligible to membership in the 
\ssociation on endorsement, nomination and election. Applications for membership require the endorsement and 
nomination by a member of the Association in good standing. All nominations made pursuant to these provisions 
are reported to the Board of Governors for election. The Board of Governors may make such investigation con- 
cerning the qualifications of an applicant as it shall deem necessary. Four negative votes in the Board of Gover- 
nors prevent an applicant's election. 

Dues are $16.00 a year, except for the first two years after an applicant's admission to the Bar, the dues are $4.00 
per year, and for three years thereafter $8.00 per year, each of which includes the subscription price of the Jour- 
NAL. There are no additional dues for membership in the Junior Bar Conference. Dues for the other Sections are 
as follows: Administrative Law, $5.00; Antitrust Law, $5.00; Bar Activities, $2.00; Corporation, Banking and Busi- 
ness Law, $3.00; Criminal Law, $2.00; Insurance Law, $5.00; International and Comparative Law, $3.00; Judicial 
Administration, $3.00; Labor Relations Law, $6.00; Mineral Law, $5.00; Municipal Law, $3.00; Patent, Trade- 
Mark and Copyright Law, $5.00; Public Utility Law, $3.00; Real Property, Probate and Trust Law, $3.00; Tax- 
ation, $6.00. 

Blank forms of proposal for membership may be obtaine | trom the Association offices at 1155 East 60th Street. 
Chicago 37, Illinois. 
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HEADQUARTERS OFFICE, 1155 EAST 60TH STREET, CHICAGO 37, ILLINOIS 
WASHINGTON OFFICE, 1025 CONNECTICUT AVENUE, N. W., WASHINGTON 6, D. C. 


Officers and Board of Governors 1955-56 


President E. SMYTHE GAMBRELL, C. & S. National Bank Building, Atlanta 3, Georgia 
Chairman, House of Delegates, JOHN D. RANDALL, American Building, Cedar Rapids, lowa 
Secretary JOSEPH D. STECHER, Toledo Trust Building, Toledo 4, Ohio 

Treasurer HAROLD H. BREDELL, Consolidated Building, Indianapolis 4, Indiana 

Assistant Secretary JOSEPH D. CALHOUN, 218 West Front Street, Media, Pennsylvania 


Ex Officio 4 





First Circuit 
Second Circuit 
Third Circuit 


Fourth Circuit® 


{ The President, 
The Chairman of the House of Delegates, 
The Secretary, 


The Treasurer, 


E.woop H. Hetrtrick, 11 Ashburton Place 
Boston 8, Massachusetts 

Osmer C, Fitts, 16 High Street, Brattleboro. 
Vermont 

VincENT P. McDevitt, 1000 Chestnut Street, 
Philadelphia 5, Pennsylvania 

Rosert T. Barton, JR., Mutual Building, 


Loyp Wricut, Last Retiring President, 111 West Seventh Street, Los Angeles 14, California 


Tarran Grecory, Editor-in-Chief, American Bar Association Journal, 105 South LaSalle Street, Chicago 3, linois 


Sixth Circuit BLAKEY HELM, M. E. Taylor Building, Louis 
ville 2, Kentucky 

RICHARD P. TINKHAM, Calumet Building, Ham- 
mond, Indiana 

HERBERT G. NILLEs, Black Building, Fargo, 
North Dakota 

JOHN SHAW FreLp, 15 West Second Street, Box 


Seventh Circuit 
Eighth Circuit 


Ninth Circuit 





Richmond 19, Virginia 


Fifth Circuit 
sissippi 


Joun C. SATTERFIELD, Box 1172, Jackson, Mis- 


1291, Reno, Nevada 


Tenth Circuit 


Tuomas M. Burcsss, Mining Exchange Build 


ing, Colorado Springs, Colorado 


*The District of Columbia Circuit is considered a part of the Fourth Circuit for the purposes of the Board of Governors. 


Board of Editors, American Bar Association Journal, listed on page 48 


Advisory Board of the Journal 


REX G. BAKER 
CUTHBERT S. BALDWIN 
PHILIP R. BANGS 
WALTER M. BASTIAN 

E. DIXIE BEGGS 
STEPHEN W. BOWEN 
GEORGE E. BRAND 
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JOHN SHAW FIELD 
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Houston, Texas 
New Orleans, Louisiana 
Grand Forks, North Dakota 
Washington, D. C. 
Pensacola, Florida 
Tucumcari, New Mexico 
Detroit, Michigan 
Palo Alto, California 
San Francisco. California 
Colorado Springs, Colorado 
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Memphis, Tennessee 
Little Rock, Arkansas 
Hartford, Connecticut 
Phoenix, Arizona 
Salt Lake City, Utah 
Indianapolis, Indiana 
San Francisco, California 
St. Louis, Missouri 
Atlanta, Georgia 
Oklahoma City, Oklahoma 
Toledo, Ohio 
Brattleboro, Vermont 
Paterson, New Jersey 
Reno, Nevada 
Wilmington, Delaware 
Philadelphia, Pennsylvania 
Boston, Massachusetts 
Providence, Rhode Island 
Cambridge, Massachusetts 


WILLIAM J. JAMESON 
NICHOLAS JAUREGUY 
HUBERT S. LIPSCOMB 

L. DUNCAN LLOYD 
SHACKELFORD MILLER, JR. 
MORRIS B. MITCHELL 

B. ALLSTON MOORE 

R. DEAN MOORHEAD 
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JOHN J. PARKER 
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CLEMENT F. ROBINSON 
WILLIAM ALFRED ROSE 
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E. B. SMITH 
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ROBERT G. STOREY 
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CHARLES C. WISE, JR. 
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Billings, Montana 
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Jackson, Mississippi 
Chicago, Illinois 
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Minneapolis, Minnesota 
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Austin, Texas 
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Baltimore, Maryland 
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Brunswick, Maine 
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Dallas. Texas 
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ORLON and DACRON are trademarks, too 


REG. U.S. PAT. OFF REG. U. S&S. PAT. OFF. 


As these wings distinguish Mercury, our trademarks rep- 
resent the unique qualities and characteristics of our two 
modern-living fibers. “Orlon” distinguishes our acrylic 
fiber; ‘Dacron’, our polyester fiber. 

As we use and protect these trademarks, they become 
meaningful and valuable to both consumers and to the 
trade. 

When using these trademarks, always remember to: 


Distinguish **Orlon’’ and ‘‘Dacron’’ — Capitalize and 
use quotes or italics or otherwise distinguish by color, 
lettering, art work, etc. 

Describe them—Use the phrase “Orion” acrylic fiber 
or “Dacron” polyester fiber at least once in any text, 
Designate them, in a footnote or otherwise, as “‘Orlon’— 
Du Pont’s registered trademark for its acrylic fiber” and 





















***Dacron’—Du Pont’s registered trademark for its poly- 
ester fiber.” 

For handy folders on proper use of the trademarks 
“Orlon” and “Dacron”, write Textile Fibers Department, 
Section T-4, E. I. du Pont de Nemours & Co. (Inc.), 
Wilmington 98, Delaware. 


TEXTILE FIBERS DEPARTMENT 


REG. U.S. PaT. OFF 


BETTER THINGS FOR BETTER LIVING 
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Views of Our Readers 





= Members of our Association are invited to submit short communications ex- 


pressing their opinions, or giving information, as to any matter appearing in the 


Journal or otherwise within the province of our Association. Statements which do 
not exceed 300 words will be most suitable. The Board of Editors reserves the 
selection of communications which it will publish and may reject because of 
length. The Board is not responsible for matters stated or views expressed in any 


communication. 





Can Anyone 
Offer a Suggestion? 


® This communication is being sub- 
mitted on behalf of a law student, 
named John Wesley Leibold, for the 
purpose of enlisting the guidance 
and co-operation of any members ol 
the Association who are in a position 
to offer him suggestions or advice 
concerniag his career at the Bar. It 
is not a request for monetary assist- 
ance or sympathy. 

Although the accomplishments of 
this young man are well above aver- 
age, his record becomes more im- 
pressive when it is explained that 
when only 17 years of age, he con- 
tracted polio and encephalitis with 
complications. At that time he be- 
came almost completely paralyzed 
from the neck down, is still confined 
to a wheel chair and has little use of 
either arms or legs. While hospital- 
ized at Georgia Warm Springs Foun- 
dation, he continued his studies, 
graduated with his high school class, 
ranking second and entered Ohio 
Northern University at Ada, Ohio. 

During college he participated in 
the organization of an International 
Club and a Pre-Law Club, both of 
which he served as president, was 
placed on the Dean’s List three 
times, chosen for Who’s Who in 


American Colleges and Universities 
for 1953-54, maintained an average 
of over 2.3 on a 3. scale and received 
an A.B. degree in August of 1954. 

Since entering the Law School of 
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Ohio Northern University, he has 
attended classes regularly, types and 
writes with the aid of an orthopedic 
appliance, takes the regular exami- 
nations in the usual allotted time, 
has been active in “Les Avocats”, a 
forensic club, is president of the 
“Marshall Senate” of Delta Theta 
Phi Law Fraternity, active in the 
Junior Bar, affiliated with the Amer- 
ican Bar Association and has main- 
tained to date a 2.4 average on a 4 
scale. He expects to graduate in De- 
cember, 1956. 

Should any member of the Asso- 
ciation know of a type of legal work 
that might be particularly suited or 
adapted to a person with the quali- 
fications and limitations of Mr. Lei- 
bold, he would be glad to receive 
their suggestions. Because of the de- 
termination and ability he has dem- 
onstrated in establishing his record, 
1 am certain that despite his physical 
handicap, he will perform any future 
endeavor with credit to himself and 
to the Bar. 

Joun R. DEMING 


P.S. Letters may be addressed to 
John W. Leibold, South Park Drive, 
Ada, Ohio. 


Can Anyone Explain How 
Stalin Escaped Trial? 

® I read with interest in the current 
JourNAL the speech of Mr. Gordon 
Dean extoling the late Justice Jack- 
son, and I read of the part he had 
in formulating the Charter and the 


statement that “The ‘twin’ pillars” 
of his “philosophy were . . . that a 
war of aggression is a crime against 
international society, and that indi- 
are personally respon- 
sible for preparing and launching 


viduals 


such a war.” 

When I read that formula, I could 
not help asking myself just how were 
Stalin et al. able to escape a trial 
after the war was over, as it is pretty 
generally believed that Hitler would 
not have gone to war, at least when 
he did, without the alliance with 
Stalin that he made when the British 
would not agree to Stalin’s proposals. 
By this alliance Stalin was able to 
take as his part of the program about 
one third of Poland, which we, in 
practical result, confirmed him in 
and compensated Poland for East 
Germany, one of the biggest war 
seeds that could be planted, as I see 
it. Of which rape, Truman, in the 
current section in Life, page 119, 
said: “It was a highhanded outrage.” 
(Issue of October 24.) 

My question therefore is, Why 
should this 
have escaped punishment along with 
this ‘crime 


collaborator aggressor 
his co-conspirator in 
against the peace’? 

I would like to see the JOURNAL 
or somebody answer that question. 
I think that it is a fair question and 
that the public would be very inter- 
ested in its answer. 

Stalin never left Hitler’s side until 
Hitler attacked, this our theretofore 
No. One enemy. Unlike the regicide 
King in Hamlet, he was able to live 
and keep the result of his treachery 
and peace breaking and aggression. 

I shall look with interest for the 
answer to this question. 

GEORGE WASHINGTON WILLIAMS 
Baltimore, Maryland 


Another Answer to 
The Escalator Problem 


=" Reading the address by Judge 
Palmer, 41 A.B.A.J. 901, was most 
pleasant and rewarding. The esca- 
lator problem was most attractive; I 
felt that the solution suggested was 
too long and too intricate, and spent 
some time analyzing the facts and 

(Continued on page 10) 
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ANNOUNCING 


A NEW SPECIAL SERVICE 


A limited number of copies of the twelve 1956 issues of the 


AMERICAN BAR ASSOCIATION JOURNAL 


olume 42 


will be available in Permanently Bound Form 


for libraries, bar associations and others 
Price $5.25 


This includes the cost of twelve issues of the Journal, binding, shipping and 
handling. These bound volumes will be shipped shortly after January 1, 1957, 
to subscribers who place their orders before March 1, 1956. Subscribers need 
not send in their copies of the Journal. The bound volume will be made up 
from our stock of fresh copies. The binding will be a modern, attractive sap- 
phire blue buckram with genuine gold lettering, with the owner's name im- 
printed on the front cover. 

This service is ideal for libraries and bar associations that keep a perma- 
nent file of the JouRNAL. It eliminates the necessity of saving and storing the 
individual issues as they are succeeded by later numbers. It makes it unnecessary 


to bind torn, dirty magazines and solves the problem of replacing lost issues. 


Send your orders to 


American Bar Association Journal 
1155 East 60th Street 
Chicago 37, Illinois 


with your check or money order for $5.25. 


No orders can be accepted after March 1, 1956. This offer is made on a 
limited basis, first come, first served. 

Subscribers who now have issues they wish bound may ship them to Book- 
shop Bindery, 5809 West Division Street, Chicago 51, together with full re- 


mittance for binding at the rate of $4.85 per volume. Bound volumes will be 


returned prepaid within thirty days after receipt. 
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"American Appraisals 
correct errors in 
property accounts 


Continuous American Appraisal Serv- 
ice® is an effective method of property 
control—reflecting changes in physi- 
cal assets and fluctuations in value. It 
keeps property records in line with 
property facts. 


The 
AMERICAN 
APPRAISAL 


Company 
leader in property valuation 
OFFICE: MILWAUKEE 1, 


HOME wis. 





(Continued from page 8) 
reaching the answer. This is what I 
arrived at: 


When husband reached wile 
had taken fourteen steps. There were 
fourteen steps ahead of her. Taking 
seven steps more she would be at top, 
during which time seven steps would 
go out. Her speed and that of the 
escalator were the same, so there were 
two times twenty-one steps. 


top, 


Wayne C. BoswortH 
Middlebury, Vermont 


Found at Last: 
A Court That Is Current 


® At this writing I have seen nothing 
in the JouRNAL concerning what to 
me is a very significant and prideful 
achievement of the Seventh Judicial 
District Court of Oklahoma. This 
District is composed of Oklahoma 
County, in which Oklahoma City is 
located, and one adjoining county. 

For many years this District, like 
other quasi metropolitan areas, had 
a log jam of cases; they were behind 
around two years with jury trials. 
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Without any new legislation, and 
only slight additional help, but with 
superior organization and adminis- 
tration this court is now current. 

For the third year in a row, as 
shown by the rating of the Institute 
of Judicial Administration, this Dis- 
trict has been the speediest of the 
ninety-eight state courts in the larger 
cities in the United States. 

It occurred to me not only is this 
newsworthy, but might serve as a 
stimulus to other 
gested dockets. 

If you are interested in any other 
specific information on the subject 
I am sure that Clarence Mills, the 
Senior Judge for the District, would 
happily furnish it. 


areas with con- 


Hicks Epton 
Wewoka, Oklahoma 


A Eulogy of 
Lloyd Paul Stryker 


® Since his death on June 21, 1955, 
I have scanned the pages of the 
JOURNAL in vain in search for a word 
of eulogy to that great defense attor- 
ney and fine American citizen, Lloyd 
Paul Stryker. 

Tributes to prominent members of 
the Bar have been common in the 
past, why none for this outstanding 
example of greatness at the Bar? 

Could it be because he was known 
as a “criminal lawyer’’—that race of 
men scorned by other brethen of the 
profession? Could it be because he 
chose to defend the highly unpopu- 
lar Alger Hiss in his first trial fon 
perjury? Or could it be because 
throughout his long life he cham- 
pioned the Bill of Rights with a 
vigor and zeal uncommon in attor- 
neys today, including the unpopular 
(in this day and age) Fifth Amend- 
ment? 

Some of us will be waiting for an 
answer. 

And 
quote in tribute to the last of Ameri- 
ca’s great criminal attorneys, these 


in the meantime, I would 


words of the poet: 


He held his place— 

Held his long purpose like a growing 
tree— 

Held on through blame and faltered 
not at praise. 


And when he fell in whirlwind, 


he 







went down 

As when a lordly 
boughs, 

Goes down with a great shout upon 
the hills 

And leaves a lonesome place against 
the sky. 


cedar, green with 


With the passing of Lloyd Paul 
Stryker there is indeed a lonesome 
place against the sky. 

EUGENE D. MOssNeR 
Saginaw, Michigar 

Editor's Note: Many years ago, the 
Board of Editors reluctantly estab- 
lished a policy strictly limiting men- 
tion in our pages of the deaths of 
members of our profession. In gener- 
al, we take notice of the passing only 
of members of the Supreme Court 
of the United States and of former 
Presidents of the Association. This 
policy was necessitated by the tact 
that it is physically impossible for us 
to pay tribute to all whose achieve- 
ments deserve such recognition. The 
exceptions over the years have been 
lew, and, unfortunately, must remain 
lew. 


The Attorney General: 
List of Subversives 


®# On May 16, 1955, after Whitney 
R. Harris of the American Bar Asso- 
ciation had delivered a very inter- 
esting and informative talk before 
the Board of Managers of the Deca- 
logue Society of Lawyers, I wrote to 
Mr. Harris expressing my doubts 
about the fairness of the American 
Bar Association application for 
membership containing a question 
as to whether or not he was or is a 
member of any organization declared 
to be subversive in the Attorney 
General's list without furnishing the 
applicant with a copy of the list un- 
available to the public. 

In my humble opinion the re- 
quirement of an answer to such a 
confusing form of question would 
constitute an unfair entrapment 01 
involvement by a statement without 
knowing the facts. Lawyers are pre- 
sumed to be careful in signing any 
document promiscuously. 

Therefore I was glad to see this 
confusing interrogation eliminated 
now by a proper clarification. 

(Continued on page 12) 
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Pioneer of Lawyers’ 
Protective Insurance 





Thousands of policies protecting many of 
the country’s leading lawyers and law 
firms have been written by this Company. 
For claim and underwriting know-how 
based on more than a generation of expe- 
rience, consult your local agent. 


Naw dhinstanbitin 


227 ST. PAUL ST. BALTIMORE 3, MD. 














* ALBANY + ATLANTA + BALTIMORE + BOSTON + BUFFALO + 
¢ CHICAGO «+ CINCINNATI + CLEVELAND + DALLAS - 
* DETROIT.* DOVER * HOUSTON + JERSEY CITY - 
¢ LOS ANGELES + MINNEAPOLIS + NEW YORK - 
¢ PHILADELPHIA + PITTSBURGH + PORTLAND «+ 
¢ SAN FRANCISCO + SEATTLE + ST. LOUIS + 
WASHINGTON + WILMINGTON > 












ihe Gaiieit Way 


To get up-to-the-minute information 
on a state’s requirements covering 
incorporation, qualification, merger, 
amendment, dissolution, withdrawal 
and other corporate filings call or 
write to the nearest office of The 

Corporation Trust Company or CT 
Corporation System. You will find 


one in each of the above listed cities. 


Son Lawyers Only. Without Charge. (tt hans: 
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Wildl binit/ebo 


A unique 
experiment in 
medicolegal 


collaboration 


IMPARTIAL 
MEDICAL 
TESTIMONY 


A Report by a Special Committee of The Associa- 
tion of the Bar of the City of New York on the 
Medical Expert Testimony Project. 


The Project, conceived by the justices of the 
Supreme Court of New York County, was designed 
to test a remedy for the deficiencies and abuses pre- 
vailing in the presentation of medical proof in ju- 
dicial proceedings. 

As 80 per cent of the cases in trial courts of the 
country are personal injury cases, involving the taking 
of medical testimony, the Project is directed at the 
very core of court operations. 

The justices enlisted the aid of bar associations and 
medical societies—both equally affected by the prob- 
lems inherent in the practice of presenting medical 
evidence solely through partisan experts hired by 
parties to lawsuits. 

The Medical Expert Testimony Project set up panels 
of neutral, outstanding physicians in various special- 
ties. These experts are available at the call of the 
court to make medical examinations of plaintiffs in 
personal injury cases, report their findings, and testify 
if necessary. 

The Project has been successfully in operation 
since December |, 1952. For instance, the experiment 
has improved the process of finding medical facts in 
litigated cases, helped to relieve court congestion, 
etfected an economy in court operations. 

Impartial Medical Testimony is of importance to 
practitioners, students and educators of the legal 
profession. Since the problem of securing better 
medical testimony is universal, the idea can be useful 
for the courts throughout the country. 

Actions on insurance contracts, malpractice cases, 
probate proceedings, and other types of litigation in 
which the physical or mental condition of any party 
may be in issue, are fertile fields for experimentation 
in providing truly impartial medical skill. 


Publication Date: Dec. 1955, 188 pages 


Probably $3.95 
ORDER A COPY NOW! 






~ at You may examine it for 10 
ia AL days with no obligation. 
ESTIMONY —~ ome ous a> am om om om om ow oe i om 





To: THE MACMILLAN COMPANY 


bill me 


Name 


Street 


City. Zone, State 


Box C56, 60 Fifth Ave., New York 11, N. Y. 


Send me copies of IMPARTIAL MEDI- 
CAL TESTIMONY @ (probably) $3.95 and 
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WETZEL DROP FRONT 


LEGAL BLANK FILES 
IN SECTIONS 


A place for every form 
and every form in its place. 


Write for information 


P. A. WETZEL & SON 


408 Se. Lombard Av. 
OAK PARK, ILLINOIS 











(Continued from page 10) 

Marquis Childs in his nationally 
syndicated column under the head- 
ing of “Lawyers Change Tune” be- 
lieves this to be a significant step by 
the nation’s lawyers taken in the di- 
rection of fair play. He comments on 
former Senator Harry P. Cain’s ef- 
forts to the 
methods now used to determine sub- 


correct injustices in 
versive membership. 

The American Bar Association is 
to be congratulated for helping to 
restore ‘‘ancient liberties” as termed 
by our Mr. Loyd Wright at the re- 
cent Annual Meeting. 

Daniet A. UReETz 
Chicago, Hlinois 


The History of 
The Fifth Amendment 


® It is surprising that in all of the 
debates relating to the Fifth Amend- 
ment, no one has referred to the 
history of this doctrine. 

From the days of Nero until ap- 
proximately the date of our Consti 
tution, torture, in the most despic- 


able and unimaginable forms was 
the standard method of obtaining 
evidence against the accused, and, 
if the accused confessed, he was 
burned either as punishment, or to 
purify his soul. If the accused stood 
fast, then he was burned to chase the 
devil which the tribunals of that day 
were sure was the supernatural force 
which enabled the accused to with- 
stand the torture. Perhaps, if our 
forefathers that no one 
should be “tortured” to make him 
confess, the present crop of critics of 
the Amendment might have held 
their peace. 


had said 


If it is true that all that stands 
between us and physical torture is 
the Fifth Amendment, 
how anyone who is in his senses and 
who is not an out and out dark-ages 


I don’t see 


barbarian could voice any criticism 
of this doctrine or would try to cur- 
tail it even if a few criminals or a 
few Communists were thus to escape. 
If, in the process of destroying Com- 
munists we destroy our Fifth Amend- 
ment, and with it will go other equal- 
ly precious provisions, we will have 
a system which, to me at least, would 
differ little from other tyrannies, be 
they temporal or ecclesiastic. 

The few intellectuals who have 
stood up for the Fifth Amendment 
and the other civil rights, have been 
smeared as being Communists or 
worse. In fact, the former Commu- 
nist spy, Elizabeth Bentley, is re- 
ported to have said in a speech 
sometime back that it is not the card- 
carrying Communists that we have to 
fear, but the “intellectuals”. I, for 
one, hope I never live to see the day 
the 
comes an epithet instead of a com- 


when word “intellectual” be- 
pliment. 
Louis NECHO 


Philadelphia, Pennsylvania 


An Excellent Tribute 
to Mr. Justice Jackson 


® Either the Editor or the Board of 
Editors or someone else should be 
commended for carrying at length 
in the October JouRNAL the address 
by Mr. Gordon Dean at the session 
of the United States Supreme Court 
on April 4 in honor of the late Jus- 
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tice Robert Jackson. 

By reason of Mr. Dean's diction, 
rhetoric and composition, it would 
be fortunate if high school pupils in 
general were induced to read this 
excellent tribute; a study of it should 
be helpful to all high school students 
and its strength and character is such 
that it should be assigned reading 
for every law student. 

There does not come to mind a 
more impressive article in the Jour- 
NAL during my thirty-one years ol 
membership in the Association. 

WALTER S. Foster 
Lansing, Michigan 


The Status of Forces Treaty— 
an “‘Act of Appeasement”’ 


# In the April issue of the JouRNAL 
in the column “Views of our Read- 
ers” are two letters, one from Major 
General Mickelwait and the other 
from Robert W. Wilson, criticizing 
Mr. Ivan Bowen’s article published 
in the February issue of the JOURNAL. 

Both of these letters entirely miss 
the point of the Keefe case and the 
fundamental the 


issue involved in 


Status of Forces. Treaty. 

With respect to the Keefe case, 
the point is not how guilty Keefe 
and his companion, Scaletti were, 
but rather the fact that an American 
citizen and soldier, which Keefe un- 


doubtedly was, is denied a trial 
under American constitutional safe- 
guards which, under the Status of 
Forces Treaty, is denied him. 

Both of these letters seem to assert 
that an American soldier, stationed 
(against his 
will, whether drafted or enlisted) is 
thereby to be stripped of all his 
American constitutional rights, and 
also bereft of the benefit of the there- 
tofore established principle of inter- 
that where when the 
Armed Forces of one nation come 
into the territory of another nation, 


in a foreign country 


national law 


with the consent of that nation, the 
law of the sending nation follows 
and protects the members of such 
Armed Forces, and entitles them to 
be tried in accordance with the laws 
and military procedures of the send- 
ing country. (Schooner Exchange v. 

(Continued on page 90) 
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® With marketing trends and competitive conditions changing so rapidly, the role of credit 


and finance has become more important than ever before. Recently there has been a signifi- 
cant expansion in the successful application of factoring. Indeed, many of today’s most pres- 
sing problems can be solved efficiently through factoring. We believe, therefore, that this en- 
lightening analysis, written especially for readers of the Journal, will be of interest and value 
to lawyers who are frequently called upon for financial advice. 


Modern Factoring 


and How It Meets Today’s 


New Financial Requirements 


*" In recent weeks, there has ap 
peared in almost every authoritative 
business journal a reaffirmation of 
the dynamic growth ahead for U.S. 
business. In almost every case, how- 
ever, the enthusiasm has been tem- 
pered by this underlying note of cau- 
tion: “The growth and development 
of industry will take place in an 
atmosphere of heavy competition. 
Only those who continually re- 
evaluate their policies in the light 
of up-to-the-minute facts will survive 
the strict competition and share in 
the prosperity of the future.” 
What are the conditions we can 
expect to find in the months ahead? 


Walter M. Kelly 


Executive Vice-President 


Commerical Factors Corporation 


We believe the future will reveal: 


1. The continuance of longer sell- 
ing terms, to meet increased com 
petition. 

2. An increased need for manufac- 
turers to maintain larger inventories 


to meet “hand-to-mouth” buying. 
3. An increased need for more ef- 

fective utilization of working capital. 
!. A slashing of unnecessary fixed 

costs in order to keep overhead at 


rock bottom. 

5. A necessity for selling to more 
marginal areas, thereby increasing 
credit risks and losses. 


6. A greater effort on expanding 


sales to meet rising break-even 
points. 

7. A growing demand for realistic 
market information upon which to 
base manufacturing and selling de- 
cisions. 

These conditions are by no means 
new. They occur and re-occur when- 
ever competition becomes heavy. We 
have already seen the trend growing 
in recent months. Because of these 
conditions, business executives will 
be facing new problems. As a result, 
they will be seeking guidance and 
advice from their attorneys and their 
accountants. 


The most significant point about 
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these current conditions is this: Ex- 
perience has shown that an atmos- 
phere of competition creates numer- 
ous situations which are made to 
order for modern factoring. 

How does modern factoring differ 
from that practiced many years ago? 
The basic credit and financial serv- 
ices are, of course, still the heart of 
factoring. However, important new 
services specifically geared to the re- 
quirements of today’s business con- 
ditions have been introduced. No 
longer are the benefits of factoring 
restricted to the narrow confines of 
the textile and apparel industries. 
Its new and modern services should 
be re-examined by all industries and 
reappraised even by those industries 
already familiar with the usual fac- 
toring services. We don’t mean to 
imply that factoring is the answer to 
every financial problem. But there 
are many instances in which it is the 
best and most economical solution. 


When Should Factoring Be 
Used? 


Here are a few case examples which 
illustrate some of the benefits factor- 
ing can provide. 

Case 1: When the business is sound, 
but undercapitalized. 

In such a situation, the faster the 
growth, the tighter the “squeeze.” 
The business may be obliged to be 
in a constantly borrowed position, 
faced with frequent demands for 
bank “clean-ups,” harassed by a con- 
tinuing need for cash to meet bills 
and payrolls. This is a result of the 
failure of working capital expansion 
to keep pace with rising sales vol- 
ume. 

Through factoring, however, the 
client is provided with a steady flow 
of cash as he ships to his customers, 
regardless of his selling terms. In this 
way, the flow of funds meets the day- 
by-day cash requirements. 

Thus, through factoring, the client 


is able to utilize more of his working 
capital all the time, without any 
wasteful time lags between sales and 
collections. As a result, he can: 

1. Handle a greater volume with 
the same invested capital. 

2. Earn substantial cash discounts 
from his suppliers. 

8. “Shop the market,” buying in 
quantity when the price is right. 

4. Build his sales and customer 
goodwill by extending longer terms, 
without affecting his cash position. 
Case 2: When a company’s volume 
is being curtailed because of a fear 
of credit risks and rising credit losses. 

The client can increase his sales 
and profits through factoring by ac- 
cepting larger individual orders, sell- 
ing to a broader group in present 
markets, and expanding his sales to 
new markets. 

Furthermore, the client need nev- 
er again be concerned about collec- 
tions. The factor assumes all the 
credit risks, and the client's profit is 
protected against all credit hazards. 

This protection is vital regardless 

of the client’s cash position. 
Case 3: When the volume of work 
requires the services of a credit spe- 
cialist, yet the expenses of a full- 
time, top caliber credit manager are 
not warranted. 

Such is the case, for example, with 
a manufacturer selling direct to 
retail stores, where he may have 
several thousand accounts to check. 
Through factoring, he is relieved of 
this task. 

Commercial Factors employs a 
highly-trained staff of retail and 
wholesale credit specialists and ac- 
count officers for each type of indus- 
try, who, by personal contact in the 
field, obtain first-hand knowledge of 
the client’s customers. We maintain 
over 100,000 up-to-date retail and 
wholesale credit files, enabling us to 
check virtually every manufacturer, 
wholesaler, retailer or distributor 
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quickly and effectively. 

All credit checking functions are 
performed quickly on a sales-minded 
basis, thereby relieving the client of 
all the fixed expenses involved in 
maintaining his own credit depart- 
ment, and in subscribing to credit 
agency services. 

Case 4: When credit extended to one 
customer is disproportionate to total 
working capital. 

If your client sells principally to 
other manufacturers or processors, 
the chances are several of his cus- 
tomers take large portions of his out- 
put. In such cases, individual credit 
exposures may be out of line with 
working capital. Such a situation 
could spell serious trouble if credit 
difficulties arise. 

The factor, however, can afford 
and does assume greater risks than 
would be wise for a manufacturer 
to assume. The client is therefore 
able to ship larger individual orders 
with complete safety. 

Case 5: When credit and collection 
problems are occupying an unprofit- 
able portion of management time. 

Commercial Factors takes over all 
the drudgery and expense involved 
in checking credits and collecting 
accounts receivable. Thus, more of 
the client’s time is freed for profit- 
making activities. 

Case 6: When the client is contem- 
plating the sale of his product 
through new channels. 

Many manufacturers are finding 
today that, in order to achieve their 
desired volume, they must change 
their method of distribution and as- 
sume credit risks unfamiliar to them. 
For example, a manufacturer may 
decide to sell direct to retailers rath- 
er than rely wholly on jobbers or dis- 
tributors. In such a case, credit prob- 
lems are multiplied considerably. 
Factoring can be particularly help- 
ful, not only in providing all the 
credit checking facilities, but in re- 
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lieving the business of all credit risks 
as well. 


Case 7: When the business is highly 
seasonal. 

In many cases, a manufacturer in- 
curs the bulk of his costs for raw 
materials and labor long before the 
selling season arrives. Through fac- 
toring, he can obtain cash advances 
to cover these costs, to be liquidated 
out of proceeds of sales as he ships. 

In this way, he benefits by pur- 
chasing his raw material advanta- 
geously, spreading his manufactur- 
ing load more evenly throughout the 
year, and eliminating unprofitable 
production runs and heavy overtime 
expenses. Furthermore, instead of 
warehousing his finished goods until 
the season starts, he can stimulate 
early shipments by offering extended 
“datings,’ with the full assurance 
that cash will be available as needed. 


The “Extra” Services of 
Commercial Factors 


Commercial Factors offers many ad- 
ditional services at no extra cost, de- 
signed to assist the client in building 
his sales volume and profit. 

Our market planning and devel- 
opment service is a case in point. 
As an regular 
services, and utilizing modern elec- 
tronic equipment, Commercial Fac- 


auxiliary to our 


tors makes a study of the client's 
sales, by markets and by types of 
customers, to help him determine 
where additional sales opportunities 
may lie. Using industry figures as a 
yardstick, we make specific recom- 
mendations and suggest realistic sales 
goals. 

Our credit specialists stand ready 


at all times to attend sales meetings 
of our clients to discuss with individ- 
ual salesmen specific problems with- 
in their territories. Through our 
close and friendly contact with the 
field, and our intimate knowledge 
of trade activities, we are often able 


to point out new sales opportunities, 
both within the client’s existing ma 
ket areas, and in new markets. 

Furthermore, to assist clients in 
attaining increased sales volume, we 
have established a public relations 
service. This service concentrates on 
developing sales promotion material 
for nationwide release. 

All these 
clients 


services have helped 
increase sales substantially. 
They are offered, of course, merely 
as recommendations, for the sole 
purpose of helping the client to 
build his business. At no time, in any 
phase of our relationship, does Com- 
mercial interfere in the 
degree with the 


Factors 
client's 
management and direction of his 


slightest 


business, nor do we in any way du- 
plicate, overlap or interfere with the 
advice and counsel offered by the 
client’s own professional advisors. 


Factoring Cuts Variable and 
Fixed Costs 


When your client employs a compe- 
tent factor, he can count on substan- 
tial savings in many ways. 

For example, the factor performs 
all the bookkeeping 
chores in connection with accounts 


clerical and 


receivable. He maintains a day-by- 
day ledger account for each of the 
client’s customers, issues statements, 
processes remittances, etc. The client 
saves the fixed costs involved in per- 
forming these functions. 

Here, then, is a brief checklist of 
all the overhead savings the client 
can expect. He eliminates: 

1. All losses due to bad debts. 

2. The cost of credit agency serv- 
ices. 

3. The cost of credit and collec- 
tion department salaries. 

4. The cost of accounts-receivable 
clerks and bookkeeping equipment 
in Most instances. 

5. External costs for effecting col- 
lections from delinquent accounts. 











6. The cost of credit insurance 
premiums. 

7. Interest rates on bank loans no 
longer required. 


Factoring and Bank Interest 
Charges 


With a bank loan, the borrower usu- 
ally pays interest on a fixed amount 
over the entire period of the loan, 
regardless of his daily cash require- 
ments. Thus borrowing costs are in- 
creased unless the entire amount of 
the loan is needed every day. On 
the other hand, when factoring, the 
client pays interest only on the mon- 
ey he actually requires from day to 
day. If he uses only a portion of the 
cash arising from the sale of his 
receivables, interest earned on his 
credit balance reduces the discount 
charged on his sales. 

Another hidden interest cost is 
created when the bank’s client main- 
tains balances when borrowing. If 
the factored client requires advances 
over and above those created by the 
sale of his receivables he carries no 
balance, and is in a debit position. 
Once again the factored client is able 
to fully utilize all borrowed funds. 

To illustrate the effect of these 
elements on interest costs, let us as- 
sume the client borrows $100,000 
from a bank at 4 per cent interest, 
and maintains a $20,000 balance. 
This means he is actually using only 
8/10 of his loan or $80,000 and is 
paying an actual interest rate of 5 
per cent rather than 4 per cent. This 
is lower than the factor’s 6 per cent 
rate only if the client uses all of the 
money during the entire period of 
the loan. Experience shows, how- 
ever, that most companies cannot 
plan their cash requirements that 
precisely. The exhibit below com- 
pares the factoring rate of 6 per cent 
with a 4 per cent bank rate (actually 
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5 per cent) on the remaining $80,- 
000 for one month. 


Factoring vs. Accounts 
Receivable Financing 


With accounts receivable financing, 
the client borrows a percentage of 
the face amount of his accounts re- 
ceivable. Thus, for 30 days or longer, 
he has an important quick asset that 
is nonproductive. Furthermore, if a 
portion of the accounts should go 
bad, he is still entirely responsible. 
And he still has all the expenses and 
headaches involved in credit check- 
ing and collections. 

The factor, on the other hand, 
actually buys 100 per cent of the 
accounts receivable from the client 
on the day of shipment. As long as 
the client keeps shipping, the factor 
keeps buying for cash and without 
recourse to the client. 


Factoring and Trade Credit 


One of the chief criteria used by 
many suppliers to determine the 
credit rating of a company is the 
ratio between current assets and cur- 


rent liabilities. When a company car- 
ries its own receivables and borrows 
from a bank, the receivables appear 
as an asset and the bank loan as a 
liability. When the accounts receiv- 
able are sold for cash to a factor, 
without recourse, there is no liability 
to the factor and receivables are 
eliminated as a risk asset from the 
balance sheet. Because his cash posi- 
tion is improved materially, trade 
obligations can be reduced. ‘This re- 
duction of both assets and liabilities 
improves the current ratio and pre- 
sents to suppliers a more liquid and 
attractive balance sheet. 


Is Factoring Expensive? 


Absolutely not. Actual interest costs 
are comparable, and the factor’s 
commission for rendered 
may cost less than your client's pres- 
ent credit costs and overhead. And 
the extra profits the program could 
create will, in many cases, overshad- 
ow the nominal All 
charges are based upon your client's 


services 


fee involved. 
sales activity. He pays only when he 
sells and ships. There are no fixed 
costs whatsoever. 


The Lawyer, the Accountant 
and the Factor 


No groups hive a greater common 
objective than factors, lawyers and 
accountants—namely, to increase the 
profitability of the client’s business. 
We that through the 
growth and success of the client 
comes the growth and success of all 
of us as well. 

We 
measure that will create this growth. 
And the full utilization of all 


recognize 


therefore encourage every 
the 
lawyer's and accountant’s services is 
certainly these 


uppermost among 


profit-building measures. 


Why Commercial Factors? 


All of the foregoing facts reveal the 
modern outlook and progressive pol- 
icies and methods which character- 
ize all of our activities at Commercial 
Factors Corporation. 

Naturally, you are interested only 
in a factor who is backed by the 
financial resources necessary to help 
your client grow, who will encourage 
your client to take as much business 
as is practical, who will go out of his 





Time Used* 
Ist week 
2nd week 
3rd week 
4th week 


Time Used 


Factoring 


Amount Used 
$20,000 
40,000 
80,000 
20,000 


Cost at 6% 
$ 25.00 
50.00 
100.00 
25.00 





Total Cost 


*A week represents 7.5 days 


Bank Loan 


Amount of Loan Cost at 4% 








30 days 





$100,000 
($80,000 available) 


$333.33 


Net saving to Factoring Client 


$200.00 


$333.33 
$133.33 
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way to accept credit risks rather than 
reject them, who has an intimate 
knowledge of wholesale and retail 
markets, whose facilities, policies 
and management are such that they 
will enable your client to increase 
his volume and profit substantially. 

By any standard you select, Com- 
mercial Factors is the leader. We are 
one of the oldest, largest and most 
progressive factors in the world, with 
experience dating back to 1828. We 
have credit executives and contact 
officers of the very highest caliber. 
In every respect, we are equipped 
to render an outstanding service to 
latest financial 


your clients. Our 


statement is available upon request. 

If your client has a good product, 
and an ability to sell it, Commercial 
Factors can enable him to take ad- 
vantage of all the opportunities for 
growth, expansion and profit that 
are available to him. You'll find that 
our services are flexible enough to 
meet virtually any financial situation 
facing your client. 


A Word of Summary 


One of our officers will be glad to 
meet with you at your own conven- 
ience, either in your office or at your 
client’s place of business, to relate 
our services to your specific needs, 


Manuscripts for the Journal 


and to answer any questions you may 
have. 

Copies of our booklet, “The Pro- 
tected Profit Program,” are available 
without charge, for distribution to 
your clients. It describes in funda- 
mental terms the benefits offered by 
Commercial Factors Corporation to 
a growing business. In addition, re- 
prints of this article are available 
upon request for your reference file. 

Address your request to Mr. 
Walter M. Kelly, Executive Vice- 
President, Commercial Factors Cor- 
poration, Two Park Avenue, New 
York 16, N.Y. 

We invite your inquiry, and prom. 
ise you our full cooperation. 


® The Journat is glad to receive from its readers any manuscript, material 
or suggestions of items for publication. With our limited space, we can pub- 
lish only a few of those submitted, but every article we receive is considered 
carefully by members of the Board of Editors. Articles in excess of 3000 
words, including footnotes, cannot ordinarily be published. 

Manuscripts submitted must be typewritten originals (not carbon copies) 
and must be double or triple spaced, including footnotes or any quoted mat- 
ter. The Board of Editors will be forced to return unread any manuscript 
that does not meet this requirement. 

Manuscripts are submitted at the sender’s risk, and the Board assumes no 
responsibility for the return of material. Material accepted for publication 
becomes the property of the American Bar Association. A period of at least 
four weeks is usually required for the consideration of material and two 
months is not uncommon. No compensation is made for articles published 
and no article will be considered which has been accepted or published by 


any other publication. 
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Mr. Justice Holmes: 


Exponent of Juridical Relativity 


by Samuel H. Hofstadter - Justice of the Supreme Court of the State of New York 


* It is customary at the beginning of a new year to look back at our achievements 
and our failures of the past in the hope that such a review will give us strength 
and insight for the problems of the year ahead. By recalling the philosophy of Mr. 
Justice Holmes, this article may well serve such a purpose here, for few Americans 
have analyzed the problems of our time as keenly as he and certainly no one ever 
showed more courage in willingness to face them. Judge Hofstadter has written 
an inspiring exposition of Justice Holmes’ juridical faith. 





One asked Socrates of what place 
he was. He did not reply, “Of Athens”, 
but “Of the World.” He whose imagi- 
nation was fuller and more widely 
extended, embraced the Universe as 
his native place, cast his knowledge. 
his society and his affections to all 
mankind. 

—“Of the Education of Children’’- 

de Montaigne 


® In his speech on John Marshall, 
Mr. Justice Holmes declared: “A 
man is bound to be parochial in his 
practice—to give his life, and if nec- 
essary, his death for the place where 
he has roots. But his thinking should 
be cosmopolitan and detached.” He 
exemplified what he taught. He saw 
the law in the context of dynamic 
society; with _ self-discipline 
ivoided absolutes by which the pur- 
poses of men must stand or fall. He 
was a philosopher with a cosmic 
view, who saw, always, at the heart 
f the cosmos, man. Translating this 
vision into the practical reality of 
judicial action, he refined life as law. 

The embodiment of the law in 
the grand manner, Holmes managed 
to be down-to-earth in the grand 


and 


manner. Measures must be judged, 
he held, in an economic, political 
and social 
field; for 


context—in a _ unified 
neither men nor nations 
act in a vacuum. It was requisite 
for the judicial function to possess 
a critical, rational faculty, and a 
historical sense of the continuity of 
man’s experience. “Continuity with 
the past is. . . a page 
volume of 


. a necessity . . 
of history is worth a 
logic.” 

Supra-partisan, he became the 
master builder of a viable constitu- 
tionalism—the exponent of the the- 
juridical “To 
Holmes’ opinions is to 
string pearls’’—aesthetically speak- 
ing. In a pragmatic view, they were 
the enduring cables of a bridge be- 
tween the past, the present—and the 
future! His concept facilitated the 
transition 


ory of relativity. 


consider 


from and 


to sociological jurispru- 


philosophical 
historical 
dence. 
Holmes’ juridical relativity had its 
roots in the triple unity of his moral 
realism, dynamism and emotional 
integrity. It precludes absolutes, for 


it postulates an ordered freedom in 
a state of flux. Whatever Holmes 
the philosopher may have thought 
of the eternity of matter, the jurist 
rejected the fixity of the status quo: 
“Time has fighting 
faiths.” 

He believed with Einstein that no 


upset many 


amount of experiment could prove 
that he was right, but a single experi- 
ment might prove him wrong. Con- 
stitutional freedom was not static 
but conditioned by and related to 
the state of social growth. Mirabeau 
said that Prussia was not a country 
which had an army but an army 
which had a country. Holmes con- 
stantly reminded us that the United 
States had a Constitution but that 
the Constitution did not possess the 
United States. “Surely it cannot show 
lack of attachment to the principles 
of the Constitution that she thinks 
it can be improved”, Holmes said in 
the Schwimmer case. “I suppose most 
intelligent people think that it might 
be.” He believed that it speaks in 
the language of needs and that it 
must be reinterpreted again and 
again in ever-changing 
stances. 

He, therefore, placed constitution- 
al canons in a system of relativity— 
power and right, privilege and duty, 
in relation to each other in time and 
place governed by degree; in a cor- 
relation of needs and means, liberty 
and limitation. There must be ample 


circum- 
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Mr. Justice Holmes 


scope in a civilized society for the 
free and rational play of material, 
political and spiritual forces within 
a sphere of limitation with a flexible 
periphery, like the tides, which may 
not exceed their Within 
such limits, the will of the people 
must be sovereign—no other sanction 


bounds. 


can be tolerated to make men free, to 
make them holy, or even to make 
them happy. 

“The Fourteenth Amendment 
does not enact Mr. Herbert Spencer's 
Social Statics. . . . A constitution is 
not intended to embody a particular 
economic theory, whether of pater- 
nalism or of laissez faire. . . . It is 
made for people of fundamentally 
differing views, and the accident of 
our finding certain opinions natural 
and familiar or novel and _ even 
shocking ought not to conclude our 
judgment upon the question wheth- 
er statutes embodying them conflict 
with the Constitution of the United 
States.” These clarion notes of his 
dissent in the Lochner case heralded 
his concept of juridical relativity. 
The Constitution was an organic, 
ever-evolving, system! 

He proceeded to enunciate the 
significance of place and time. “The 
most stringent protection of free 


speech would not protect a man in 
falsely shouting ‘Fire!’ in a theater 
and causing panic’; and again: “the 
. is whether a clear and 


question . . 
present danger exists” is what he 
said in the Schenck case—speaking 
for the full Court. In the Gitlow 
case he dissented: “It is said that 
this manifesto was more than a 
theory, that it was an incitement. 
Every idea is an incitement. 

Eloquence may set fire to reason. 
But whatever may be thought of the 
redundant discourse before us, it had 
no chance of starting a present con- 
flagration.” Together, 
opinions exemplify the delicate bal- 


these two 


ance of national need and private 
right which he maintained. 

When on the Supreme Judicial 
Court of Massachusetts, he had 
adumbrated the significance of de 
gree: “Most differences are merely 
differences of degree when nicely 
analyzed.” In the Supreme Court of 


the United States he perfected that 
category: “In those days it was not 
recognized as it is today that the 
distinctions of the law are distinc- 
tions of degree. If the states had any 
power it was assumed that they had 
all power. . . . The power to tax is 
not the power to destroy while this 
court sits” he declared in the Pan- 
handle case. He added in the Long 
case: “Most power conceivably may 
be exercised beyond the limits al- 
lowed by the law. Rights that even 
seem absolute have their qualifica- 
tions. . . . But we do not on that 
account resort to the expedient of 
taking away altogether the power or 
right.” This was reiteration of an 
earlier expression: “But the word 
‘right’ is one of the most deceptive 
of all pitfalls; it is so easy to slip 
from a qualified meaning in the 
premise to 2” unqualified one in 
the conclusion. Most rights are qual- 
ified.” He labored constantly to es- 
tablish the truth that neither rights 
—nor power—are ever absolute. 


The Life of the Law... 
Not Logic but Experience 


He disdained tags and tickets; mortal 
sin for him was doctrinaire prepos- 
session external to experience. Be- 
cause the life of the law has not 
been logic but experience, its inter- 
pretation and application must not 
be devoid of realism. In rejecting 
the majority view that Mrs. Schwim- 
mer should not be naturalized be- 
cause she declined to promise to 
bear arms, he said: ‘So far as the 
adequacy of her oath is concerned, 
I hardly can see that it is affected 
by the statement inasmuch as she is 
a woman over fifty years of age, and 
would not be allowed to bear arms 
if she wanted.” 

He held that history instructs in 
the scope of rules and that these in 
turn are modified by “felt necessities 
and prevalent institutions”. He de- 
clined to sacrifice good sense to a 
syllogism. Indeed, he was impatient 
with the dead hand of history, itself: 
“It is revolting to have no better 
reason for a rule than that it was 
laid down in the time of Henry IV 
...and the rule persists from blind 
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emulation of the past.” 

He would have contemned the 
radicals of the right for disparaging 
the Fifth Amendment as an instru- 
ment of betrayal and he would have 
shunned a mystique generated by 
the radicals of the left which con- 
verts the privilege into a badge of 
honor. The historian knew that it 
was the fruit of the genius and grace 
of the Anglo-Saxon concept of fair 
play rooted in the Judaeo-Christian 
tradition of compassionate wisdom 
-it had no intrinsic moral quality of 
its own! 

The privilege has been caught up 
in the ideological tensions of our 
time with resultant distortion of per- 
spective. It exists on its own terms 
apart from any fact situation or emo- 
tional reaction. It is not a political 
canon nor a philosophical abstrac- 
tion but a concrete response to the 
need of the individual for protection 
against authority—however benevo- 
lent. Viewed in its historical context 
it was intended to operate in a cli 
mate of controversy and should not 
be suspended whatever the frame of 
reference—any more than it may be 
expanded. A right that is effective 
only when not needed is scarcely a 
right at all. The importance of the 
safety of the nation cannot be over- 
estimated; equally important is the 
more inclusive safety of a way olf 
life which is based on principles and 
not expedience. Those who take the 
Fifth Amendment in vain for any 
purpose adulterate the moral integ 
rity that is our birthright. 

Holmes was a0 philosophical ab 
straction in the tlesh. Knowing that 
the truth made men free, it became 
his magnificent obsession to do the 
truth. “Law is the business to which 
my life is devoted, and I would show 
less than devotion if I did not do 
what in my power lies to improve it, 
and when I perceive what seems to 
me the ideal of its future, if I hesi- 
tated to point it out and to press 
toward it with all my heart.” The 
dictum that the aim of all philoso 
phy is action was realized in his 
dynamic vitality; he was proclaiming 
on his ninetieth birthday that to live 
is to function. 
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Thus we see the master emulating, 
if not exceeding, the image he him- 
self evoked of the “princess mightier 

ian she who once wrought at Bay- 
eux, eternally weaving into her web 
dim figures of the ever lengthening 
past—figures too dim to be noticed 
by the idle, too symbolic to be inter- 
preted except by her pupils, but to 
the discerning eye disclosing every 
painful step and every world-shaking 
contest by which mankind has fought 
and worked its way from savage iso- 
lation to organic social life.” 

But his was not the instinctive 
drive of corrosive genius which over- 
whelms and destroys. ““The great act 
of faith is when a man decides he is 
not God”, was his mature reflection. 
Unblest genius cannot separate itself 
from Deity; and its evil is dispropor- 
tionate to its marginal usefulness, 
if any. The drive for power has 
spawned a dangerous type: talent 
without scruple. We have come to 
expect unprincipled ability on the 
one hand and ineffective conscien- 
tiousness on the other. This threat- 
ens to invert our whole social order. 
There have always been those dam- 
aged souls who, abandoning the ac- 
cepted behavioral pattern, dipped 
into the lower strata of society. The 
converse now is happening. The en- 
tire nether world, in expanding de- 
gree, is propelling itself into society, 
permeating it at almost every level 
and becoming so commingled that 
practically none of us escape its taint. 


Not Objectivity .. . 
But Neutrality with Grace 


In contrast, the personality of this 
judge wedded intellectual power to 
emotional integrity. His disinterest- 
edness was like the yoke of Heaven 
—it frees from every other commit- 
ment. It is not aseptic objectivity, 
but neutrality which grace trans- 
mutes into supra-partisanship. In 
iny state, the judge is indifferent to 
the outcome of the cause, being no 
respecter of persons. But supra- 
partisanship is concerned that right 
shall prevail. Of course, even great 
judges cannot always bridge the 
chasm between the interested mind 


and the disinterested motive—be- 


tween intuition and external valida- 
tion. Cardozo’s “paradise of a justice 
which would disclose itself by tokens 
plainer and more commanding than 
its pale and glimmering reflection 
in one’s own mind” is reserved for 
the chosen few who possess wisdom 
of the heart which confers the power 
of inclusion—that is, the power to 
view the fragments as part of the 
whole. Such perception was Holmes’; 
and he was called by name! Lord 
Acton insisted on applying moral 
standards to history—judging public 
behavior even more severely than 
private. Holmes insisted that juris- 
prudence must be instinct with sym- 
pathy and understanding, without 
favor or prejudice. 

He reached a peak whence he per- 
ceived that the constitutional system 
in which Americans could live was 
not only a rational and expanding 
one, but a moral one. “If there is any 
matter upon which civilized coun- 
tries have agreed . . . it is the evil of 
premature and excessive child labor. 

It is not for this court to say 
that it [prohibition] is permissible 
against drink but not as 
against the product of ruined lives”, 


strong 


he said in the Dagenhart case in a 
voice of indignation. 

In the Olmstead case he rejected 
the fruit of the poisoned tree in 
words of stark persuasiveness. “If the 
existing code does not permit district 
attorneys to have a hand in such 
dirty business [wiretapping] it does 
not permit the allow 
such iniquities to succeed.” In the 


judge to 


Schwimmer case he intoned: “The 
Quakers have done their share to 
make the country what it is... I had 
not supposed hitherto that we re- 
gretted our inability to expel them 
because they believed more than 
some of us do in the teachings of the 
Sermon on the Mount.” 

Cardozo commingled the melody 
of the spheres with a linguistic coun- 
terpoint producing law as literature; 
form and substance merge, he said. 
Science now regards matter as a form 
of energy. Holmes transformed liter- 
ature into law. His glowing words 
became transmuted into substance— 
for he was greatly graced. Thus we 


Mr. Justice Holmes 


Samuel H. Hofstadter has been a 
Justice of the New York Supreme Court 
(First Department) since 1933. He was 
a member of the New York legislature 
from 1924 to 1932 and a member of 
the Commission on the Administration 
of Justice (New York) from 1930 to 
1932. He is the author of “The De- 
velopment of the Right of Privacy in 
New York”, published in 1954. 





identify his opinions, even in dissent, 
with decisions; for they represent the 
law though his contemporaries did 
not perceive them to be such. He 
himself so regarded them, as we see 
from his words in the Gitlow case: 
“It is true that in my opinion this 
criterion was departed from in 
Abrams v. U.S., 250 U.S. 216, but the 
convictions that I expressed in that 
case are too deep for it to be possible 
for me as yet to believe that it... 
settled the law.” 

Thus he reached a moral grand- 
eur achieved only by the elect. He 
was great in greatness, for want of a 
better term. His contribution ex- 
ceeded the bounds of the law—it gave 
reality to the American Dream, 
as Michelangelo’s art served the 
Church in beauty, and Bach’s music 
enriched its piety. Mansfield was a 
great judge, but Coke was also a 
great Englishman. Lincoln is not 
only an ‘American who saved the 
Union—he belongs to the ages as a 
humanitarian. This supreme quality 
has eluded many of the world’s 
great; and they become of greater 
interest for what they were than for 
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what they thought. Cromwell was 
only a soldier, Wendell Phillips tells 
us. Toynbee, the historian, has for- 
feited his claim to moral authority 
by tainting his opinion, as distin- 
guished from his erudition, with the 
unhistoric perspective of sectarian- 
ism, if not outright prejudice. 

Holmes’ greatness would be evi- 
dent in any area. Had he been a 
theologian he would have insisted 
on closer accommodation between 
precept and practice by relating serv- 
ice of man to love of God—as the 
inward meaning of the injunction 
to do the truth. His moral realism 
would have prompted him to vali- 
date theology through humanity 
the unknown through the known 
not the other way round. He would 
have pursued this quest in a spirit 
which even Cardozo found difficult 
to define: “A pervasive sense one has 
of something not to be defined, a 
quality which for lack of a better 
term, one may speak of as simplici- 
ty.” 

That must be the true humility 
which religious literature attributes 
to Divinity itself. It may explain 
why “the meek shall inherit the 
earth”. The number must be legion 
of unknown men, women, and chil- 
dren too, who possess such sublime 
simplicity. “Who sweeps a floor but 
for Thy sake makes that and the 
action fine,” said Herbert, himself 
an obscure poet. Goldsmith in “The 
Deserted Village’, Gray in his “Ele- 
gy’, and Anatole France in “The 
Juggler of Notre Dame” have im- 
mortalized these saintly, simple folk 
in poetry and fiction. 

Holmes was the most articulate 
defender of constitutional protec- 
tions in the latter part of an era 
during which the courts sometimes 
mistook the shadow for the sub- 
stance and lapsed into an inversion 
of the “liberty’’ guaranteed by the 
Constitution. ‘““The word ‘liberty’ in 
the Fourteenth Amendment is _ per- 
verted when it is held to prevent 
the natura! outcome of a dominant 
opinion . . . principles as they have 
been understood by the traditions 
ef our people and our law’, Holmes 


said in the Lochner case. 
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It is possible that Holmes, like 
the Founding Fathers, wrought bet- 
ter than his knowing, but I doubt 
it; he must have sensed that he was 
discharging a historic mission in 
shoring up what they had founded 
and Lincoln had preserved. It is well 
that in the first half of the twentieth 
century civil liberties were so gal- 
lantly defended. For now that the 
second half of our century has in 
augurated an era of great mergers 
of capital and industry which make 
enterprise if not less private less free, 
civil liberties remain our greatest 
safeguard against economic feudal- 
ism basically odious to the American 
spirit. 

The Small Business Administra- 
tion is an excellent project; it should 
be encouraged and expanded. But 
so long as the impulse to ever larger 
aggregation remains unexpended, 
and the scope of the “little man” 
for economic independence  con- 
tracts because of narrowing of the 
avenues of industrial and commer- 
cial opportunity, it is essential that 
civil liberties be in the ascendant. 
For the heart of our way of life, 
sustaining it in all its organs, is free- 
dom. And when any area is occluded 
or even narrowed, new avenues must 
be vitalized and others broadened 
to compensate for loss elsewhere; 
thus maintaining our developing so- 
ciety in balance, an equilibrium that 
is at least libertarian if not egalitari- 
an. With due appreciation of ow 
situation in such a phase of develop- 
ment, we must hold fast to our in- 
tuitions of freedom and draw fresh 
support by maintaining our passion 
of liberty. 

With a genius for putting into 
lustrous lines ideas and ideals men 
have been willing to die for, though, 
alas, too often have found too diff 
cult to live with—he developed the 
thesis that “the last best hope of 
earth” reposed in the American idea 
of government that would not be 
only popular but just and even gen- 
erous. The America he loved and 
believed in was not a nation which 
would abnegate the leadership for 
which it was destined either out of 


timidity, selfishness or truculence. 





His vision was of a great people 
taking its rightful place in the com- 
monwealth of the world. 

He shared Herman Melville’s vi- 
sion: “We Americans are the pecul- 
iar chosen people—the Israel of our 
time—we bear the ark of the liberties 
of the world. . . . God has predes- 
tined, mankind expects, great things 
from our race; and great things we 
feel in our souls. We are the 
pioneers of the world; the advance 
guard sent on through the wilder- 
ness of untried things to break a 
new path in the New World that is 
ours. .. . With ourselves, almost for 
the first time in history of the earth, 
national unselfishness is unbounded 
philanthropy.” 

Holmes imparted to us the riches 
of his mind and heart during his 
lifetime and his fortune to the 
United States at his death. This was 
no mere sentimental gesture—it was 
token not only of his great love but 
also of his deep faith in America 
based on understanding of our na 
tion’s true greatness. “The strong 
and diverse heart of America’—in 
Stephen Vincent Benet’s — phrase, 
knows itself in power, understanding 
disinterestedness. We sense the great- 
ness which is mastery of the powers 
within ourselves; such self-knowledge 
is itself power. Though it is well we 
know ourselves, it would be even 
better if others would come to know 
us, too. Had Hitler’s Reich under- 
stood us—and Imperial Japan—they 
would not have ventured to engage 
us in the dread arbitrament of war. 
And in the present crisis would that 
the Russian peoples will understand 
what we are and what we will, so 
that they will not be misled into the 
ultimate catastrophe of nuclear war. 

For no external foe can prevail 
against us; only internal enemies, 
radicals of the right or of the lett. 

Between these subversions there is 
little room for choice—the propo- 
nents of an alien ideology or the ene- 
mies of free thought and free speech 
—things held dearest by Holmes: “Il 
there is any principle of the Consti- 
tution that more emphatically calls 
for attachment than any other it is 






the 

tree 
free 
sent 
trib 
fielc 
the! 
[ree 
spe 
will 
boo 
ago 
and 
the 


ople 
com- 


$ Vi- 
ecul- 
our 
rties 
»cles- 
ings 
; we 
the 
ance 
lder- 
ik a 
at is 
t for 
arth, 
ided 


ches 
his 
the 
was 
was 
but 
rica 
na 
rong 


the principle of free thought—not 
free for those who agree with us but 
freedom for the thought we hate’’—a 
sentiment echoed by Cardozo in his 
tribute to the master: “Only in one 
field is compromise to be excluded .. . 
there shall be no compromise of the 
freedom to think one’s thoughts and 
speak them.” We pray there never 
will be a repetition of the incredible 
book-burning episode of a few years 
ago when our tradition of free speech 
and free press was dishonored with 
the supine surrender of men in high 


places. If we not only hold the Amer- 
ican Credo but “do the truth”, then 
as the sure voice of prophecy has 
told us, no weapon that is formed 
against us will prosper and every 
tongue that rises against us in judg- 
ment shall be put to confusion. 

The Yankee from Olympus, like 
Moses before him from Mount Pis- 
gah, beheld the Promised Land and 
saw that it was a good land. His 
heritage to us is instruction how to 
forge a compact between the living 
generations and honored dead in a 
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constitutional complex which keeps 
us strong in freedom. For him, “liv- 
ing was giving’; in death he con- 
tinues to instruct and inspire. His 
quickening concept of relativity in 
an evolving organic constitutional 
system supplies tensile strength to 
the multiple strands out of which is 
woven the pattern of the inextin- 
guishable American Dream. Thus, 
his spirit abides in our midst—inspir- 
ing symbol as he was America in- 
carnate, at once a fulfillment and a 
promise! 


in ® The Library Services Committee of the American Bar Foundation has 
rase, authorized the Administrator and the Librarian to make the following 
announcement covering the extent of the services to be offered by the 


reat Cromwell Library to state and local bar associations and to American Bar 
wers 


ding 


Association members: 

1. Readers’ Service—The use of the Cromwell Library's collection and its 
| we . reading room by American Bar Association members. 
even 2. Photocopying Service—The library has installed a modern photocopy- 
now ing machine and is prepared to make copies of court decisions, code or stat- 
ider- ute sections, government documents and materials appearing in legal pe- 
they riodicals. Subject to copyright restrictions, the library is ready to offer this 
gage service, furnishing, at an approximate cost of 25¢ per page, copies of 
war. material that a state or local bar association or an American Bar Association 
that member is unable to secure locally. 
3. Clearing House Service—Information on unpublished legal theses and 
l, so dissertations in American law schools and current legal research projects 
» the now in progress, the results of which have not as yet been published. 
war. Requests for these services should be addressed to: Cromwell Library, 
American Rar Foundation, 1155 East 60th Street, Chicago 37, Illinois. 
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“Our Faith in Justice”: 


Puerto Rico Shows the Way to Better Courts 


by Shelden D. Elliott - Director of the Institute of Judicial Administration 


® On the fourth day of next month, the new, modern home of the Supreme Court 
of Puerto Rico will be dedicated at San Juan, with Chief Justice Earl Warren par- 
ticipating in the ceremonies. The new Supreme Court building is a striking example 
of modern architecture; it is also a symbol of justice—modern justice, with an 


efficient court system, court-made rules of procedure and an Office of Court Ad- 


ministration. Mr. Elliott describes the workings of Puerto Rico’s new judicial sys- 


tem in this article. 





® The Constitution of the Com- 
monwealth of Puerto Rico is a note- 
worthy document, and among its 
significant provisions is the creed 
that comprises the last paragraph 
of its preamble: 


We consider as determining factors 
in our life our citizenship of the 
United States of America and our 
aspiration continually to enrich our 
democratic heritage in the individual 
and collective enjoyment of its rights 
and privileges; our loyalty to the prin- 
ciples of the Federal Constitution; the 
coexistence in Puerto Rico of the two 
great cultures of the American Hem- 
isphere; our fervor for education; our 
faith in justice; our devotion to the 
courageous, industrious, and peaceful 
way of life; our fidelity to individual 
human values above and beyond social 
position, racial differences, and eco- 
nomic interests; and our hope for a 
better world based on these principles 
[Italics supplied. | 
Puerto Rico’s Constitution, with 

its advanced provisions for a uni- 
fied and efficient judicial system, is 
but one feature of the dramatic dy- 
namism that has characterized the 
island’s rapid development in_re- 


cent years. On the economic side, 
“Operation Bootstrap” is proving 
that a paucity of natural resources 
need not doom an area to lasting 
industrial poverty or dependence on 
outside aid. And on the political 
side, Puerto Rico has forged ahead 
with a succession of gains that might 
well be the envy of other less enter- 
prising jurisdictions. 

Bear in mind that the first free 
and popular election for the posi- 
tion of Governor, in lieu of presi- 
dential appointment, was not au- 
thorized until 1947, and that Luis 
Munoz Marin took office in Janu- 
ary, 1949, as the Island's first elect- 
ed chief executive. Bear in mind, 
too, that it wasn’t until Public Law 
600 was enacted and approved in 
1950 that the people of Puerto Rico 
received a substantial measure of 
autonomy to “organize a govern- 
ment pursuant to a constitution of 
their own adoption”. In implement- 
ation thereof, and with a “deliber- 
ate speed” that might well set a 
precedent for democratic entities ev- 
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erywhere, a representative constitu- 
tional convention was elected, drafts 
were proposed, debated and voted 
upon, a final draft agreed to, ap- 
proved by the people on referen- 
dum, and ratified by the United 
States Congress and the President 
substantially as proposed—all in the 
span of two years. In its final form, 
the Constitution of the Common- 
wealth of Puerto Rico became effec- 
tive on July 25, 1952. 

To take effect simultaneously on 
“Constitution Day”, the Legislature 
of Puerto Rico, with the advice and 
assistance of a committee of leading 
lawyers and government officials, 
with the consultative guidance ol 
Judge Charles E. Clark and Wil- 
liam D. Rogers, and with the active 
co-operation of the Puerto Rican 
Supreme Court, formulated and en- 
acted the Judiciary Act of July 24, 
1952. This statute not only imple- 
ments the organic provisions of the 
new Constitution’s Judicial Article. 
It accomplishes a number of land- 
mark achievements in the field o! 
judicial administration. 

But neither constitution nor stat- 
ute—forward-looking though both 
might be as documentary promises 
of hoped-for ideals—would alone 
sufice to mark Puerto Rico as a 
pace-setter in the competition for 
actual progress in improving court 
organization and administration. It 
is what has been accomplished un- 
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Puerto Rico Shows the Way to Better Courts 


Front view of the new Supreme Court Building at San Juan, Puerto Rico. 





them in the 
three and a half years since their 
adoption that merits the attention 
and the American 
Bench and Bar. It is in this respect 
that the dedication of the new Su- 


der and because of 


admiration of 


preme Court building in San Juan 
offers a striking symbol of modern 
progress as well as a striking exam- 
ple of modern architecture. The 
dedication with Chief 
Justice Earl Warren participating, is 


ceremony, 


scheduled to take place on Febru- 
ary 4, 1956. 


A New Building... 

A New Judiciary Act 

No less striking than the architec- 
ture of the new Supreme Court 
building are the structure and de- 
sign of the new Puerto Rican court 
system itself. A transition blueprint 
was provided in 1950 when Puerto 
Rico adopted an Organic Act of 
the Judiciary, by which the existing 
judicial 
was consolidated and stratified into 
four levels, with justice of the peace 
courts at the base, then Municipal 


heterogeneous structure 


Courts with limited civil and crim- 
inal jurisdiction, then the ° District 
Courts with jurisdiction over fel- 
$1,000, 
and appeals from Municipal Courts, 


onies, civil matters above 


and finally at the top the Supreme 
Court of Puerto Rico with typical 


appellate jurisdiction. For special 
purposes, district judges still some- 
times sat on a minors’ guardianship 
court or, on other occasions, as a 
supplies appeals court. Also re- 
tained were two separate courts at 
the district level: a of emi- 
nent domain and a tax court. Ap- 
peal lay from the district courts to 


the Supreme Court as a matter of 


court 


right, and from the justice of the 
peace and municipal courts to the 
district courts on trial de novo in 
the latter, with a further discretion- 
ary review on certiorari in the Su- 
preme Court. 

It remained for the new Consti- 
tution and the Judiciary Act of 1952 
to achieve further simplification 
and complete the integration of the 
judicial system. Section | of the Ju- 
diciary Act succinctly describes the 
new structure as follows: 

The judicial power of the Common- 
wealth of Puerto Rico shall be vested 
in a single unified judicial system for 
purposes of jurisdiction, operation 
and administration, consisting of the 
Supreme Court as the court of last 
resort, and the Court of First Instance, 
which together shall constitute the 
General Court of Justice. 

The Commonwealth of Puerto Rico 
is hereby constituted a single judicial 
district, over all of which the General 
Court of Justice shall exercise its 
power of authority. 

The Supreme Court, as the apex 
of the new structure, continues with 


substantially the same appellate and 
limited original jurisdiction as be- 
the Chief Justice 
clearly designated as the responsible 
head of the entire 
system. The trial courts comprising 
the Court of First Instance are or- 
ganized in two divisions, the upper 
of which, the Superior Court, with 
thirty judges, corresponds generally 
to the and 
the basic or new District Court of 


fore, but with 


administrative 


former District Court 
fifty-five judges succeeding to the 
same general judicial functions as 
those previously exercised by the old 
Municipal Courts and the Justices of 
the Peace. 

One striking feature of the in- 
tegrated trial court is the complete 
flexibility it provides for the trial of 
cases and the disposition of judicial 
Jurisdiction and venue 
questions no longer interpose ob- 
stacles. Instead, it is specified in Sec- 
of the Judiciary Act that 
no cause shall fail on the 


business. 


tion 10 


ground that it has been submitted 
to a division without jurisdiction or 
authority or to a part of the court 
with improper venue. Every case 
may be heard in the division or part 
where it is brought by agreement 
of the parties and consent of the 
judge presiding at the time in such 
part or, if not so heard, shall be 
transferred by order of the judge 
to the appropriate division or part 
in accordance with such rules as 
may be adopted by the Supreme 
Court.” And a succession of deci- 
sions by that Court has confirmed 
the spirit of the Act by recogniz- 
ing both the flexible and the non- 
technical nature of its provisions. 


Judicial Qualifications ... 
Selection and Tenure 


Puerto Rico already had, at base, 
an appointive method of judicial 
As before, so under the 
new provisions, judges are appoint- 
ed by the Governor with the advice 
and consent of the Senate. Supreme 
Court justices hold office during 
good behavior and the number of 


selection. 


justices may be changed only by law 
upon request of the Supreme Court. 
By virtue of the Judiciary Act, 
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judges of the Superior Court are ap- 
pointed for twelve-year terms and 
District Court judges for eight-year 
terms. Justices of the Peace, whose 
functions now are primarily of an 
investigative and preliminary na- 
ture in criminal matters instead of 
adjudicatory, are appointed for 
four-year terms. 


The Constitution prescribes, as 
qualifications for appointment to 
the Supreme Court, admission to 
practice for at least ten years in 
Puerto Rico and also five years of 
residence. The Judiciary Act speci- 
fies that Superior Court judges, to be 
eligible for appointment as such, 
must be 25 years of age, members 
of the Bar, and of “good repute”; 
District Court judges must be 21 
years of age, and similarly quali- 
tied; and a person to be appointed 
Justice of the Peace must be at least 
21 vears of age and must be of good 
repute. 

One feature of the new legislation 
is an improved scale of judicial sal- 
aries including not only higher min- 
ima for all courts but also a pro- 
gressive scale of automatic increases 
for trial court judges and Justices 
of the Peace after fixed intervals of 
service within the over-all term of ap- 
pointment. Under the Constitution 
retirement is mandatory at age 70, 
and a retirement and pension sys- 
tem has been established by the Leg- 
islature for Supreme and Superior 
Court judges with retirement op- 
tional at 60. District Court judges 
are under the retirement and pen- 
sion system for employees of the 
Commonwealth Government. 

While Supreme Court justices are 
removable by traditional impeach- 
ment proceedings, the Judiciary Act 
establishes for the judges of other 
courts a special procedure under 
which charges may be filed with the 
Administrative Director and report- 
ed by him to the Chief Justice. If 
subsequent investigation discloses 
cause, the matter is prosecuted be- 
fore the Supreme Court by the Sec- 
retary of Justice or other officer des- 
ignated by the: Court, which may, 
after hearing, impose a penalty ol 
censure, suspension or removal. 
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Another view of the Supreme Court Building at San Juan, Puerto Rico, showing 
the circular staircase. 
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As already noted, certain judicial 
functions of Justices of the Peace 
have been transferred to the new 
District Courts, leaving the former 
with the authority to fix and accept 
bail and “to issue warrants for ar- 
rest and for search and seizure in 
appropriate cases as established by 
law”. Since the District Courts are 
courts of record and their determi- 
nations not subject to trial de novo 
on appeal as was formerly the pro- 
cedure for review of municipal 
court decisions, a unique feature of 
the new Judiciary Act directs the 
Office of Court Administration to 
provide the District Courts “with ad- 
equate equipment for recording me- 
chanically the incidents of each 
case”. Under Rule 2 of the Rules 
for Appeals from the District Court 
to the Superior Court (1952), “Un- 
less at the commencement of or dur- 
ing the trial the parties waive their 
right to have the proceedings re- 
corded mechanically, the district 
judge shall order the entire pro- 
ceeding recorded mechanically.” Al- 
though the judge’s notes are pri- 
marily the record on appeal, when 
such a recording is prepared it be- 
comes part of the record to be for- 
warded with the judgment roll to 


the Superior Court whenever re- 
quested by a party. Puerto Rico thus 
became one of the first jurisdictions 
to incorporate this technological de- 
vice in its judicial machinery. 

Pursuant to the provisions of the 
Judiciary Act, the Supreme Court 
promptly established rules for pro- 
cedure on appeal from the District 
Court to the Superior Court, and 
upheld its authority to do so in one 
of its early decisions thereafter. 
Gonzalez v. Superior Court, 75 
D.P.R. 585 (1953). Other decisions 
have clarified the procedures _ and 
time limits for such appeals. See, 
for example, Cintron v. Superior 
Court, 76 D.P.R. 191 (1954). One 
immediate consequence of the new 
appellate procedure, supplanting 
the former trials de novo, was a de- 
crease in the number of appeals to 
about 40 per cent of the former 
figure. 

Further review by the Supreme 
Court in cases so appealed is ob- 
tainable only on certiorari in that 
Court's discretion. As for review by 
the Supreme Court of Superior 
Court decisions generally, the pre- 
existing scope of and grounds for 


appellate review have been carried 
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forward, but with procedures estab- 
lished by Supreme Court rule. 


Rule-Making .. . 
Lodged in the Courts 


The Judiciary Article of the new 
Constitution states in Section 6: 
“The Supreme Court shall adopt 
for the courts rules of evidence and 
of civil and criminal procedure 
which shall not abridge, enlarge or 
modify the substantive rights of the 
parties.” Such rules are submitted 
to the Legislature, which has power 
to disapprove as well as to amend, 
repeal or supplement. Section 7 of 
the same article directs the Supreme 
Court to adopt “rules for the ad- 
ministration of the courts”. Both of 
these grants of rule-making power 
are reafirmed in Section 2 of the 
Judiciary Act of 1952. 
Implementing its new authority, 
the Supreme Court in December, 
1952, adopted Rules of Administra 
tion for the Court of First Instance, 
effective February 1, 1953, prescrib- 
ing such matters as the days and 
hours for court sessions, the appoint- 
ment and functions of the Admin- 
istrative Judge for each of the 
court’s several parts, and matters 
relative to pre-trial conferences and 
court calendars. Rule 9 imposes re- 
strictions on continuances, and Rule 
11 requires the dismissal of all pend- 
ing civil causes which have been in- 
active for more than six months un- 
less good cause is shown, and the 
rule further warns that motions for 
continuance or extension of time 
are not sufficient 


‘ , 


‘activity’ to pre- 
vent dismissal. Another important 
rule requiring weekly reports by 
judges on their judicial activities 
will be noted later. 

Proposed Rules of Civil Proce- 
dure have been prepared in draft 
lorm by a Committee with Judge 
Charles E. Clark as Consultant, and 
have been submitted to the Bar and 
others for study and suggestions. 
Che Rules are expected to be ready 
for presentation to the Puerto Rico 
Legislature in January, 1956. Sim- 
ilarly, a Committee on Rules of Evi- 
dence, headed by former Supreme 
Court Justice Ortiz and assisted by 
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Professor E. M. Morgan, has com- 
pleted its draft which after study by 
the Bar is also expected to be sub- 
mitted to the Legislature in Janu 
ary. 

In the preliminary preparation ot 
study phase are proposed Rules of 
Criminal Procedure, Rules on Pres 
ervation and Destruction of Rec- 
ords, and Rules on Small Claims 
all pursuant to authority granted on 
confirmed in the new Judiciary Act. 

Essential to the efficient function 
ing of any judicial system, and more 
especially to one as solidly integrat- 
ed-and articulated as Puerto Rico’s, 
is a single, responsible individual 
or agency at the top with full au- 
thority, adequate information, and 
competent assistance to keep the 
machinery of 


justice operating 


smoothly. Puerto Rico’s Constitu 
tion provides this by making its 
Chief Justice the top manager, with 
power to assign judges and othe 
personnel from part to part in ei 
ther division of the Court of First 
Instance, as well as from one divi- 
sion to another. It also provides 
him with what is the vital heart of 
a modern judicial system, namely, 
an Office of Court Administration 
under an Administrative Director. 
While a somewhat similar office had 
existed in the Department of Jus 
tice since 1945, it remained for the 
new Constitution to give it vitality 
by integrating it closely with the 
supervisory powers of the Chief Jus- 
tice. Thus the Constitution speci 
fies that “The Chief Justice shall 
direct the administration of the 
courts and shall appoint an admin- 
istrative director who shall hold of 
fice at the will of the Chief Justice.” 

The Judiciary Act of 1952, in 
turn, delineates the principal du- 
ties of the Administrative Ofhce as 
follows: 

The function of the Office of Court 
Administration shall be to assist the 
Chief Justice in the administration of 
the General Court of Justice of Puerto 
Rico by examining the administrative 
methods and efficiency of the court 
personnel, and the state of the dockets 
and the pending case loads of the 
courts, collecting statistical and other 
data as to the court operation, pre 
paring and keeping proper books of 


accounting, submitting estimates and 
drawing the necessary requisitions for 
public funds appropriated for opera 
tion of the judicial system, making 
recommendations to the Chief Justice 
for the improvement of court opera- 
tion and the assignment and transfer 
of judges, and generally performing 
such tasks and taking such steps as 
the Chief Justice shall direct for the 
better administration of the Court. 
[Section 26}. 
The Chief Justice appoints virtual- 
ly the entire personnel of the court 
system, including clerks of court, 
probation officers and public de- 
fenders. The Administrative Direc- 
tor appoints his own staff, with the 
approval of the Chief Justice, and 
his office is organized into three 
main divisions: Statistics and Pro- 
cedure, Personnel, and Administra- 
tive Services. To enable it to per- 
extensive housekeeping 
functions for the entire judicial sys- 
tem, the Office of Court Adminis- 


form its 


tration is granted, by legislative ap- 
propriation, an annual budget in 
excess of $150,000 per year. It 
should be noted that the 1954-1955 
budget for the entire Judicial 
Branch of Puerto Rico, comprising 
seven Supreme Court justices, thirty 
Superior Court judges, fifty-three 
District Court judges, forty-two Jus- 
tices of the Peace, and 634 support- 
ing personnel, was $2,528,356. 

One of the key functions of the 
Administrative Office as strength- 
ened and supplemented by the Su- 
preme Court Rules of Court Ad- 
ministration is the compilation of 
current statistics on judicial busi- 
ness. Section 28 of the Judiciary Act 
directs the judges, secretaries and 
other personnel of the General 
Court to furnish information and 
statistical data bearing on the state 
of dockets and reflecting other ju- 
dicial business transacted by them. 
Rule 12 of the Rules of Court Ad- 
ministration calls for a weekly re- 
port to be rendered by each judge 
of the Court of First Instance, such 
report to contain information as to 
days and hours spent on the bench, 
reasons for not having decided any 
pending case tried on the merits 
within forty-five days after submis- 
sion and other pending judicial mat- 
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ters within fifteen days after sub- 
mission, and such other informa- 
tion as the report form shall require. 
In addition, the secretaries or clerks 
of the court are required to send 
monthly statistical reports on civil 
and criminal cases and such other 
reports as the Administrative Direc- 
tor may request. 

The information thus supplied by 
the judges and clerks provides com- 
plete and up-to-date data to enable 
the Administrative Director to ad- 
vise the Chief Justice on the need 
for assignment of judges and redis- 
tribution of work to equalize the 
caseloads among the several courts 
and to keep the judicial machin- 
ery functioning smoothly. The data 
are published in the Administrative 
Director’s annual and semi-annual 
reports which set forth in complete 
tabular form the statistics compiled. 
To assist in such compilation, the 
office has installed electric tabulat- 
ing equipment which makes it pos- 
sible to compute a wealth of sta- 
tistical information promptly and 
accurately. 


Mention has already been made 
of Rule 11 of the Rules of Court 
Administration, requiring the dis- 
missal of civil cases which have been 
inactive for six months. During the 
first five months of the rule’s opera- 
tion nearly 5,000 cases were dis- 
missed in the Superior Court and 
approximately 4,000 in the District 
Court, thereby substantially reduc- 
ing the backlog of pending civil 
cases. It should perhaps be noted 
that the delays incident to civil jury 
trials in metropolitan courts of 
states such as in New York, Con- 
necticut and Massachusetts are not 
a factor in Puerto Rico because of 
the non-availability of jury trial in 
civil matters under Puerto Rican 
law. Nevertheless, as indicated in the 
Director's reports, 
disposition of civil business by the 
Court of First Instance has shown 
steady improvement under the new 


Administrative 


administrative provisions. 

Among other activities of the Ad- 
ministrative Office has been the 
preparation of a probation man- 


ual. It has also prepared, with the 
assistance of the Institute of Judi- 
cial Administration, an Administra- 
tive Manual for clerks and marshals 
of the Court of First Instance. The 
Administrative Office has undertak- 
en an extensive program for im- 
proving the physical facilities and 
location of the courts, including the 
planning of a building program for 
the Superior and District Courts. To 
these essential housekeeping func- 
tions should be added the responsi- 
bility of the Administrative Direc- 
tor, at the direction of the Chief 
Justice, of appearing before the Leg- 
islative Assembly and its commit- 
tees in connection with matters af- 
fecting judicial administration. 

Puerto Rico has been aided in 
the achievement of the objectives 
expressed in the new Constitution 
by the calibre of its leaders in all 
branches of the government. The 
energy and ability of Chief Justice 
A. Cecil Snyder and of his Associate 
Justices are significant factors in the 
progress achieved. The Island has 
been extremely fortunate, too, to 
have had as its Administrative Di- 
rectors in the new reorganization 
such highly capable men as Judge 
Federico Tilén and his successor, 
Lucas F. Sérbia Cordova. It is in 
large measure due to such leader- 
ship, and to the vigor and under- 
standing of the members of the Leg- 
islative of Puerto 
Rico’s Governor Luis Mujioz Marin, 
that Puerto Rico has accomplished 
the objectives sought. 


Assembly and 


Mention should be made of other 


important developments _ recently 
completed or now in process. For 
example, in March, 1955, there was 
adopted throughout Puerto Rico, 
pursuant to 1954 legislation, a sys- 
tem for using a non-fixable trafh« 
ticket. One significant feature and 
incidental enforcement device is a 
offending 


driver's license is withheld in lieu 


provision whereby an 
of bond for his court appearance. 

Section 30 of the Judiciary Act 
directs the General Court of Jus- 
tice and the Office of Court Admin- 
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istration to encourage the promo- 
tion of legal aid. Pursuant to this 
mandate a Legal Aid Society has 
been organized with the assistance 
of the National Legal Aid Associa- 
tion and a plan is now well ad- 
vanced whereby, with the co-opera- 
tion of the Bar Association and the 
Law School of the University of 
Puerto Rico, and supported by leg- 
islative appropriations and_ public 
contributions, legal aid will soon be 
available on a broad and systematic 
basis throughout the Island. Also, a 
Division of Social Services has been 
established in the Office of Court 
Administration which will handle 
juvenile adult proba- 
tion, domestic relations and support. 


probation, 


Other pending developments in- 
clude the steps now being taken to 
establish simplified procedures for 
the handling of small claims. This 
is in accordance with Section 2 of 
the Judiciary Act which authorizes 
the Supreme Court to adopt “Rules 
for the informal adjudication of 
claims of one 
($100) or less.” 


Both Puerto Rico and the United 
States as a whole can well be proud 


hundred dollars 


of the Island’s achievements during 
the past several years. With a pop- 
ulation of nearly 2,300,000, with a 
geographical area approximately 
three fourths that of the State of 


Connecticut, with a metropolitan 


area of over 592,600 population in 
1955, and with an increasingly di- 
versified industry, Puerto Rico pre- 
sents problems not vastly different 
from those confronting many states. 
It has made such significant head- 
achievement of the 
goals set as Minimum Standards of 
Judicial 


way toward 


Administration by the 
1937 
and 1938 that other jurisdictions 


American Bar Association in 


may well take heed of how these 
results were accomplished. The ded- 
ication of Puerto Rico’s new Su- 
preme Court building, therefore, is 
a fitting occasion to focus national 
attention on the subject of judicial 
administration as exemplified by the 


Commonwealth of Puerto Rico. 
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A Visit to the London Courts: 


The Administration of Justice in England 


by Alexander Holtzoff - Judge of the United States District Court for the District of Columbia 


* On a recent visit to the United Kingdom, Judge Holtzoff had an opportunity to 
visit English courts and watch British justice in action. From what he saw, he be- 
came convinced that English courts have come a long way since the days of Lord 
Eldon. He suggests that at least two English practices might well be adopted in 


American jurisdictions. 





® On a vacation trip to Europe last 
summer, I spent considerable time 
visiting several trial and appellate 
courts in London and watching their 
proceedings. On a prior voyage I had 
a Similar opportunity to see the oper- 
ation of a police court and the Court 
of Quarter Sessions. These visits were 
supplemented by conversations with 
English judges, barristers and ad- 
ministrative officials of the courts. 
Before setting down my observa- 
tions, it may be helpful to refresh 
the reader’s recollection as to the 
organization of the legal profession 
in England and the structure of the 
courts of that country. English law- 
yers are divided into two distinct 
groups that are not interchangeable, 
barristers and solicitors. All trials 
and arguments of appeals are con- 
ducted by barristers. Solicitors may 
not perform this function. They car- 
ry on the usual office practice of an 
ittorney and also handle the pre- 
liminary stages of litigation. In a 
litigated matter, the client retains a 
solicitor, who prepares the case for 
trial. The solicitor then selects and 
retains a barrister, who acts as trial 
ind appellate counsel. The barrister 








does not confer with the client or 
have any contact with him. 

The education and the mode of 
admission to practice of the two 
groups of lawyers are separate and 
distinct. Every prospective barrister 
must first enroll as a student at one 
of the four Inns of Court—Inner 
Temple, Middle Temple, Lincoln's 
Inn, or Gray’s Inn—where he pur- 
sues the study of the law. Upon the 
completion of his course and passing 
the required examination, he is 
“called to the Bar”. The barrister 
permanently retains his membership 
in the Inn, which is governed by a 
group of senior members known as 
“Benchers”. 

Naturally, since all cases are tried 
and appeals argued by counsel who 
specialize in court work, they are 
ordinarily presented better and fast- 
er than is apt to be true if this duty 
is performed by a lawyer who con- 
ducts an office practice and appears 
in court only on rare occasions. 
Moreover, the detachment of bar- 
risters from their clients develops a 
desirable objectivity and independ- 
ence on the part of the Bar. Their 
comparatively small number and 





closely-knit organization leads to a 
high plane of ethics and esprit de 
corps. 

It may be remarked perhaps that 
the necessity of paying two lawyers, 
first a solicitor and then a barrister, 
increases the cost of litigation. In 
recent years a system of legal aid has 
been introduced in England which 
ameliorates some of these difficulties 
for those who can ill afford the ex- 
pense. This matter seems to be still 
in an experimental stage and pro- 
posed amendments to this measure 
were discussed in the House of Com- 
mons during my stay in London. 

English judges are appointed for 
life, technically during good behav- 
ior, like federal judges in the United 
States. While nominally the appoint- 
ment is by the Crown, actually the 
selection is made by the Lord Chan-- 
cellor, who is the head of the English 
judicial system. Appointments are 
invariably made solely from among 
active barristers of many years’ ex- 
perience. No one else is regarded as 
eligible for consideration. Under the 
British Constitution, separation of 
powers, which is one of the corner- 
stones of our system of government, 
is unknown. The Lord Chancellor 
is a political officer. He is chosen by 
the Prime Minister and is a member 
of the Cabinet and, therefore, the 
incumbent of the office necessarily 
changes with a shift of the party in 
power. In suggesting appointees to 
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A Visit to the London Courts 


judicial office, however, the Lord 
Chancellor is not governed by con- 
siderations of partisan politics and 
does not limit himself to selecting 
judges from among members of his 
own party. In fact, a recent Lord 
Chancellor, who was in office under 
the Labour Government, in a speech 
that he made in this country, re- 
marked that all of the judges that 
he had chosen were taken from the 
opposite party. The attempt is al- 
ways made to select the best qualified 
persons for judicial office. The sec- 
ond highest judicial officer is the 
Lord Chief Justice, who holds office 
for life like all other judges. 

The civil trial court of general 
jurisdiction is known as “The High 
Court of Justice” and is divided into 
the Queen’s Bench Division, Chan- 
cery Division, and Probate, Divorce 
and Admiralty Division. The appel- 
late court for the hearing of appeals 
in civil cases is known as the “Court 
of Appeal”. It is interesting to ob- 
serve that the salaries of judges of 
the Court of Appeal and judges of 
the High Court of Justice are the 
same. Judges of the Court of Appeal 
frequently sit in the trial court. 

The criminal court in London is 
generally known by its historic, tra- 
ditional name of “Old Bailey”. Its 
official designation is “The Central 
Criminal Court”. Trials at Old Bail- 
ey are conducted by judges of the 
High Court of Justice, as well as by 
a judicial officer known as “The Re- 
corder of London”. Appeals in crim- 
inal cases are taken to “The Court 
of Criminal Appeal”, composed of 
three judges assigned to sit in that 
tribunal from time to time, from 
among the judges of the High Court 
of Justice. 

At the summit of the judicial 
structure is the House of Lords. Only 
a few cases, however, can reach that 
pinnacle and then only by leave 
under a procedure somewhat similar 
to the writ of certiorari issued by the 
Supreme Court of the United States. 
It should be observed that when the 
House of Lords sits as a court, only 
those members who are specially ap- 
pointed as Law Lords and also those 
members who are former judicial of- 


ficers are eligible to participate. 
Other peers may not take part in 
the proceedings of the House of 
Lords when it is constituted as a 
court. 

The various civil courts, as well 
as the Court of Criminal Appeal, are 
housed in a large, sombre, stone edi- 
fice situated in the heart of London 
on the Strand. This courthouse is 
known as “The Royal Courts of Jus- 
tice”. During World War II this 
building was severely bombed on 
several occasions, but the courts in- 
trepidly continued their sessions, al- 
though at times under some difficul- 
ties. Old Bailey is located in another 
building a short distance away, 
known as “The Central Criminal 
Court”. It stands on the site of the 
old Newgate Prison. 


Less Stilted Oratory... 
But Dignity and Decorum 


English courtrooms are arranged on 
a somewhat different plan from those 
often found in American courthous- 
es. They are small and compact and 
lend themselves to a conversational 
tone of presentation on the part of 
counsel, without, however, detract- 
ing from dignity and decorum. 
There is much less formal stilted 
oratory than is at times heard in the 
United States. There are no seats 
for spectators on the floor of the 
courtroom, but each courtroom is 
equipped with a public gallery for 
that purpose. The well of the court- 
room is entirely occupied by rows 
of desks and seats for counsel. Each 
counsel in the courtroom is seated 
at one of the desks and when he ad- 
dresses either the court or jury, he 
rises from his seat and speaks from 
that spot without moving elsewhere. 
In fact there is no space in the well 
of the courtroom for counsel to walk 
up and down. Such a thing as ap- 
proaching the rail of the jury box 
for the purpose of addressing the 
jury seems to be unknown. Witnesses 
while testifying stand in the witness 
stand and do not sit down, unless 
invited to do so by the judge. This 
is done rarely and then only under 
exceptional circumstances. In crim- 
inal cases, the defendant stands in 
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the dock and has no way of consult- 
ing with his counsel. If the defend- 
ant testifies in his own behalf, he is 
conducted from the dock to the wit- 
ness stand for that purpose. 

My first call was at the Court of 
Criminal Appeal. Three judges were 
sitting, Lord Chief Justice Goddard 
presided. He impressed me as a man 
of powerful intellect, forceful per- 
sonality, clear thinking ability and 
capacity for arriving at decisions 
quickly. He seemed able to pierce 
through the unessentials and reach 
the heart of the matter promptly and 
to endeavor to do substantial justice. 
Thorough training in the law, cou- 
pled with long practical experience, 
equipped him splendidly for his of- 
fice. In addition, he seemed to have 
an excellent command of English 
and an easy fluency of speech, with 
a rich vocabulary and felicity of 
phrasing. This characteristic seems, 
however, common to most English 
barristers and judges. Very likely it is 
due to the fact that the English ad- 
here to the old-fashioned type of ed- 
ucation, with its emphasis on the hu- 
manities—the classics, English, for- 
eign languages, history and mathe- 
matics. Paradoxical as it may seem, a 
theoretical education is in fact the 
most practical. 


A Lucid Argument... 
An Immediate Opinion 


Counsel presented their arguments 
lucidly and concisely. The points 
that they were submitting for deci- 
sion were clearly discernible and 
were not shrouded in a mass of ir- 
relevancies or obscured by a narra- 
tion of immaterial facts. It was 
interesting to see at the end of the 
argument of an appeal, the three 
judges holding a whispered consul- 
tation on the bench lasting a couple 
of minutes or so. Then immediately 
one of the judges extemporaneously 
delivered an elaborate oral opinion. 
The Superintendent of the Courts, 
who accompanied me throughout the 
day, informed me in answer to a 
question that the oral opinion, which 
was being recorded stenographically 
by the court reporter, would become 
the published opinion. He also said 
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that in a great majority of cases de- 
cisions were rendered, as on these 
occasions, orally from the bench at 
the close of the argument, and only 
in exceptional instances did the court 
“reserve judgment’. In reply to a 
further inquiry as to how long it 
would take for a decision to be hand- 
ed down in those few cases in which 
the court reserved judgment, he said, 
“It might take two or three days, 
rarely longer”. The interval between 
the trial and the argument of an ap- 
peal was anywhere from three to six 
weeks. 

Lest there be any suspicion lurk- 
ing in the mind of the reader that 
such prompt disposition of appeals 
may at times lead to perfunctory af- 
firmances, attention may be called 
to the fact that during the week 
[ was in London, I observed 
two reversals in criminal cases. One 
was in a forgery case, in which the 
court held that the defendant was 
not sufficiently identified as the forg- 
er and that, therefore, the case 
should have been taken away from 
the jury by the trial judge. The 
other was an appeal from a decision 
of rural magistrates, in a case in 
which quite apparently the lay mag- 
istrates misapprehended the issue. It 
may be noted in passing that the 
rural districts in England still main- 
tain the old system of lay magistrates 
or justices of the peace. Leading per- 
sonalities of the locality, generally 
members of the landed gentry, are 
appointed to these offices, which are 
regarded as marks of honor and dis- 
tinction. The service is rendered 
without compensation. This institu- 
tion has come down through the 
centuries. On the other hand, mag- 
istrates in the big cities are lawyers 
who devote their entire time to their 
offices and who receive a suitable 
salary. 

Expedition seems to be the watch- 
word in the administration of justice 
in England today. It is not only an 
aim, but is an objective that is actu- 
ally achieved from day to day. For 
example, during the week I spent in 
London last summer, a woman was 
hanged for murder. She was tried 
four weeks previously. She did not 





appeal and if she had, perhaps the 
date of execution might have been 
postponed a couple of weeks, but 
hardly longer. She did apply for 
commutation of her sentence to the 
Home Secretary, who passed upon 
the matter within two or three days, 
in time for the execution to take 
place as originally scheduled. I was 
told by a prominent judge, as well as 
by a former judge, that it is con- 
sidered cruel and inhuman to keep a 
criminal condemned to death in sus- 
pense for an undue length of time so 
that he does not know whether he 
will be actually executed. In fact, 
I was informed that if any great 
delay should occur, which is not 
known to happen ordinarily, the 
sentence would be commuted to life 
imprisonment as a matter of course. 

After leaving the Court of Crimi- 
nal Appeal, I proceeded to the Court 
of Appeal, where appeals in civil 
cases are heard. The same procedure 
is followed there. It was interesting 
to see Lord Justice Birkett and Lord 
Justice Denning sitting on the bench, 
for they are well known to the legal 
profession of this country. One of the 
Justices of the Court of Appeal in 
a subsequent conversation informed 
me that in 90 per cent of the cases 
an oral opinion is delivered im- 
mediately after the argument and 
that judgment is reserved in only 
about one case out of ten. An inquiry 
as to how long it would ordinarily 
take for a decision to be rendered 
in the last mentioned 10 per cent 
evoked the response that it would 
be possibly ‘ten days or a fortnight”, 
and that “three weeks would be a 
long time”. The period generally 
elapsing between trial and the hear- 
ing of an appeal in civil cases is 
about three months. 

There are no reversals for techni- 
cal errors, either in the Court of 
Criminal Appeal or in the Court of 
Appeal. A judgment is reversed only 
if the appellate court is of the opin- 
ion that an unjust result has been 
reached, and that the decision of 
the trial court should be upset on 
the merits. In fact the book known 
as The Annual Practice, 1955, which 
governs civil procedure in the Eng- 
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Alexander Holtzoff has been on the 
Bench of the United States District 
Court for the District of Columbia since 
1945. Admitted to the New York Bar 
in 1911, he became a special assistant 
to the Attorney General in 1924, He is 
Chairman of the American Bar Associ- 
ation’s Section of Judicial Administra- 
tion, 





lish courts, contains the following 
provision (Order No. 39, Rule 6) : 


A new trial shall not be granted on 
the ground of misdirection or of the 
improper admission or rejection - of 
evidence . . . unless in the opinion of 
the Court of Appeal some substantial 
wrong or miscarriage has been thereby 
occasioned. [page 697, italics supplied. | 


The same principle prevails in the 
Court of Criminal Appeal. 

One of the devices that help ex- 
pedite the hearing of appeals con- 
sists of the practice of placing a 
case on the calendar for argument 
promptly after the appeal is noted. 
It then becomes the immediate duty 
of appellant’s counsel to see to it 
that a transcript of the record of the 
trial court is filed a specified number 
of days prior to the argument in the 
appellate court. The record on ap- 
peal consists of the filed papers and 
the reporter's transcript of the pro- 
ceedings at the trial. There is no 
printing and no abstract of the rec- 
ord. Another method of eliminating 
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A Visit to the London Courts 


a potential cause of delay is found 
in the fact that would 
American judges and lawyers, name- 
ly, that there are no briefs. Every- 
thing depends on the oral argument. 
It is counsel’s duty to bring to the 
attention of the appellate court oral- 
ly everything that he wishes it to 
consider. It is quite customary dur- 
ing the argument to hand up books 
to the court, or for members of the 
court to send for books. It must also 
be said that by and large appellate 
judges in England are likely to re- 
ceive more efficient and adequate 
help from counsel than is frequently 
the case here. As indicated hereto- 
fore all appeals are argued by bar- 
isters, who specialize in court work 
and who become skilled in the pre- 
sentation of matters to the court. 
Moreover, astonishing as it may seem 
to some of us, there is no limitation 
on the length of the oral argument. 
A full and complete presentation by 
counsel is permitted and expected. 
It must not be inferred from this 
circumstance, however, that counsel 
consume unnecessary time for argu- 
ments or prolong them unduly. The 
arguments that I heard were brief, 


astonish 


succinct and to the point. 


Civil Cases... 
Tried Without Jury 


The next visit was to the Queen’s 
Bench Division—the court for the 
trial of civil cases. A trial of an ac- 
tion for fraud against a solicitor, 
who was charged with defrauding a 
client, was in progress. The defend- 
ant was on the witness stand and was 
being cross-examined. The interro- 
gation was searching and lengthy, 
but always to the point and entirely 
courteous in manner and phraseolo- 
gy. The trial was without a jury. 
In England today most civil cases 
are tried without a jury. The only 
types of cases that are generally tried 
with a jury are actions for libel and 
slander. Surprising as it may seem, 
personal injury cases are tried by the 
court alone. Necessarily, this course 
leads to shorter trials. The trial of 
an average personal injury suit takes 
less than a day. This is easily under- 
stood. It is my experience, for in- 


stance, that I can try an ordinary 
personal injury action against the 
United States under the Federal 
Tort Claims Act, which prescribes 
trials without a jury, in less than a 
day, whereas if the same action were 
brought against a private person, the 
trial would probably last twice as 
long. In England the judge ordinari- 
ly announces his decision orally at 
the conclusion of the trial, generally 
delivering a detailed opinion extem- 
poraneously. The submission of vo- 
luminous briefs or long memoranda 
weeks or months after the trial is an 
unmitigated evil and an unjustified 
burden to which English judges are 
not subjected. 

I do not mean to advocate an abo- 
lition or a reduction of trials by jury 
in civil cases. Like most trial judges, 
the writer as a result of day-to-day 
experience has acquired a mounting 
sense of admiration for the results 
reached by juries. The keen discern- 
ment and sound judgment shown by 
the average American jury are amaz- 
ing to those who are not used to jury 
trials, but are taken for granted by 
those who are accustomed to them. 
I am referring, of course, to the 
jury trial of the common law type, 
such as prevails in the federal courts 
and in a small minority of the states, 
where a unanimous verdict is re- 
quired and the judge charges the 
jury orally at the close of the argu- 
ments of counsel, instructing them 
on the law and advising them as to 
the facts by summarizing the evi- 
dence and commenting on it when 
he deems it appropriate to do so, 
making it clear to the jury, of course, 
that they are the sole judges of the 
facts and that his view of the evi- 
dence is not binding on them. 

I was informed by one of the 
judges that in London the lapse of 
time between the date on which a 
case is at issue and the trial is now 
about six months. He added that the 
lapse of time had been a year, that 
this was deemed too long an inter- 
val and that during the past few 
years the lag had been reduced 
to six months. It may well be that 
the large number of cases tried with- 
out a jury, thereby resulting in 
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shorter trials, has helped to bring 
about this desirable result. 

I then visited Old Bailey and sat 
through the trial of a criminal case. 
The Recorder of London was the 
presiding judge. The case on trial 
was a run-of-the-mine case, involving 
a charge that would be known in the 
author’s jurisdiction as “an assault 
with a dangerous weapon’. In some 
jurisdictions, it might be called “fe- 
lonious assault”. In England, it is 
denominated “an assault with intent 
to do grievous bodily harm’. The 
trial proceeded rapidly and was con- 
cluded in a couple of hours. Neither 
counsel injected any extraneous mat- 
ter or said anything that tended to 
arouse emotion or prejudice. The ut- 
most courtesy and good nature pre- 
vailed on the part of counsel to each 
other. The existence of barristers as 
a group apart necessarily creates an 
esprit de corps and places profession- 
al ethics on a high plane. Not a 
single objection was heard during 
the trial. Counsel were presumed to 
know the law of evidence and would 
not think of offering any evidence 
that was inadmissible. On the other 
hand, an objection is very rarely 
made. No counsel interposes an ob- 
jection unless he is absolutely certain 
that it is well founded, since it would 
be considered humiliating and em- 
barrassing to have an_ objection 
overruled. What a refreshing and en- 
lightened attitude! Requests for in- 
structions is an unknown procedure. 
As soon as the evidence was con- 
cluded and both counsel finished 
their summing up speeches to the 
jury, the judge immediately pro- 
ceeded to instruct the jury orally. In 
his instructions he did not refer to 
the presumption of innocence or 
proof beyond a reasonable doubt or 
give any definition of reasonable 
doubt. His charge was devoted al- 
most entirely to a discussion of the 
facts. He summarized the various bits 
of evidence on both sides and sug- 
gested possible inferences that might 
be drawn from them. At the conclu- 


sion of his instructions, the jury very 
promptly found a verdict of “not 
guilty”. I procured a transcript of 
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Deep South Regional Meeting 


A Great Success 


* From the rapping of the opening 
gavel by President E. Smythe Gam- 
brell until the curtain rang down on 
its final event, the Deep South Re- 
gional Meeting was a tremendous 
success. 

The keynote address by President 
Gambrell at the opening session 
called attention to the tremendous 
work which the Association is doing 
for the public and the profession. He 
urged vigorously that all lawyers 
should participate in that work. He 
stated that, while the medical profes- 
sion has more than 80 per cent of all 
doctors as members of its national 
association, the legal profession has 
only 24 per cent of the lawyers. Stres- 
sing that the privilege of belonging 
to the American Bar Association is 
open to every lawyer in good stand- 
ing, he urged the state and local bar 
leaders and others present to help 
put over in a big way the member- 
ship campaign to enroll 50,000 new 
members by February 17, 1956. Mr. 
Gambrell was introduced by the 
Chairman of the House of Delegates, 
John D. Randall. 

Deputy Attorney General William 
P. Rogers followed President Gam- 
brell with an address entitled “How 
Long Must a Person Wait To Have 
His Case Tried?” He stressed the fact 
that lawyers, as officers of the court, 
have a personal as well as a profes- 
sional responsibility for the proper 
administration of justice and urged 
that the American Bar Association 
back a strenuous campaign to bring 
the dockets of courts up to date. He 
said, “It is something of a shock for 
is then to acknowledge that in some 


districts it takes two, three and some- 
times four years to get a case tried. 
In my opinion, delay in the trial of 
cases is the most serious problem 
which faces our profession.” He out- 
lined the reasons for the delays and 
suggested that the problem of getting 
up to date be dealt with on an emer- 
gency basis—extra work and extra ef- 
fort for everyone, both judges and 
lawyers. 

Prior to these two addresses, there 
addresses of welcome from 
Chief Justice John B. Fournet, of 
the Supreme Court of Louisiana; 
William Waller Young, President of 
the Louisiana State Bar Association; 
and James G. Schillin, President of 
the New Orleans Bar Association. 


were 


Responses were by Donald K. Car- 
roll, President of The Florida Bar, 
and Maurice R. Bullock, President 
of the State Bar of Texas. 

John D. Randall, Chairman of the 
House of Delegates, outlined the 
work of that body and introduced 
the members of the House of Dele- 
gates in attendance. 

Cuthbert S. Baldwin, Chairman of 
the Deep South Regional Meeting, 
then introduced the state bar associ- 
ation presidents of the region. 

The Chairman of the Associa- 
tion’s Regional Meetings Committee, 
Charles S. Rhyne, gave an informa- 
tive and inspiring speech on “Why 
Regional Meetings?” He stated that 
American Bar Association Annual 
Meetings are inadequate to acquaint 
lawyers with the Association and its 
work. Less than 1,000 lawyers have 
attended all of the last five Annual 


Meetings. Those meetings averaged 
about 4,000 each, with their total at- 
tendance being slightly over 20,000. 
In the same five-year period, more 
than 13,000 lawyers attended region- 
al meetings. Other reasons for hold- 
ing regional meetings are to provide 
continuing legal education for law- 
yers through workshops and insti- 
tutes; (2) strengthening state and lo- 
cal bar associations by co-ordinating 
their activities with those of the 
American Bar Association; (3) pub- 
lic relations, by acquainting the 
public, as well as the profession, in 
the region with the activities of the 
American Bar Association; (4) de- 
velopment of Association leaders by 
providing lawyers a chance to show 
their capacities; (5) providing the in- 
spiration of great speakers on inter- 
national and other subjects; and (6) 
providing an opportunity for lawyers 
to get to know each other in a spirit 
of good fellowship, thereby develop- 
ing better techniques for working to- 
gether on bar programs. 

Well-attended luncheons were held 
on each day of the meeting. The 
opening luncheon, sponsored by the 
Junior Bar Conference, presented a 
discussion of “Freedom of the Press 
and Fair Trial”, with George W. 
Healy, Jr., Editor of the Times-Pica- 
yune, speaking from the viewpoint of 
the press, Justice James D. Simon of 
the Supreme Court of Louisiana 
from the viewpoint of the courts, and 
Robert D. Swezey, Executive Vice 
President of WDSU-TV, speaking 
from the viewpoint of radio and tele- 
vision. 

Justice W. St. John Garwood of 
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Deep South Regional Meeting 


the Supreme Court of Texas gave 
a witty and most enjoyable talk at 
the assembly luncheon on Monday, 

November 28. This luncheon was 

presided over by David F. Maxwell, 

immediate past Chairman of the 

House of Delegates. 

At a luncheon sponsored by the 
American Judicature Society, Chief 
Justice A. Cecil Snyder of Puerto 
Rico described the judicial adminis- 
tration reforms recently instituted by 
his government. He said that in gen- 
eral, they follow many of the reforms 
with which New Jersey has had so 
much success. 

Alexander Holtzoff, United States 
District Judge from the District of 
Columbia and Chairman of the Sec- 
tion of Judicial Administration, gave 
a very informative talk on “The Pres- 
ent Tasks for the Bench and the Bar” 
at the Section of Judicial Administra- 
tion luncheon. James Alger Fee, 
Judge of the United States Court of 
Appeals for the Ninth Circuit, spoke 
most entertainingly at this luncheon 
on “Observations of an Appellate 
Judge”. 

The Section meetings and _ insti- 
tutes were of high caliber. The Sec- 
tion of Corporation, Banking and 
Business Law had an outstanding ses- 
sion discussing “Creditors’ Rights in 
Bankruptcy, Receivership and Other 
Corporate Litigation”. Among the 
speakers were Milton P. Kupfer, of 
New York, W. Randolph Montgom- 
ery, of New York, Charles A. Horsky, 
of Washington, D. C., Frontis H. 
Moore, of Birmingham, and J. Fran- 
cis Ireton, of Baltimore, Maryland. 

The Section of Administrative 
Law put on a demonstration of a 
Board of Contracts Appeals case, 
with Robert S. Moss, John C. Hayes, 
Bernard J. Gallagher, Gilbert A. 
Cuneo and Theodore H. Haas, all of 
Washington, D. C., and Robert M. 
Benjamin of New York, as partici- 
pants. 

The Section of Mineral Law had a 
very interesting and important dis- 
cussion of the Federal Power Com- 
mission’s regulation of independent 
gas producers and the Harris Bill to 
exempt those producers from control 


of the reasonableness of the price 





34 American Bar Association Journal 





they charge for natural gas they sell 
in interstate commerce for resale. 
Oren Harris spoke on the bill which 
he has introduced and the general 
regulatory situation as seen by a 
member of Congress. John F. Jones, 
of Tulsa, Oklahoma, spoke from the 
viewpoint of a gas producer. Austin 
Lewis, of Lake Charles, Louisiana, 
spoke on recent developments in 
pooling and unitization. Ross L. Ma- 
lone, of Roswell, New Mexico, gave 
informative talk on “Suff- 
ciency of Development of Lease 
Premises.”” Frank B. Appleman of 
Fort Worth, Texas, concluded this 


a very 


program with a discussion of “Recent 
Developments in Income Tax Law 
Affecting Producers”. 

The Section of Taxation 
very interesting session in which they 
discussed civil tax litigation in the 
district courts, with Randolph W. 
Thrower as speaker, and “Income 


had a 


Tax Problems of Law Partnerships” 
with Oliver W. Hammonds, of Dal- 
las, Texas, as speaker. Other addres- 
ses before the Tax Section were on 
“Expenses versus Capitalizations in 
the Operation of Timber Lands” by 
Meade Whittaker, of Birmingham, 
Alabama, and “Tax Consequences of 
a Decedent’s Lifetime Transfers” by 
Edward J. Lawler, Jr., of Memphis, 
‘Tennessee. 

The Committee on Unauthorized 
Practice of the Law held a very well- 
attended symposium on current 
problems in that important field 
with Thomas J. Boodell, of Chicago, 
A. James Casner, of Cambridge, 
Massachusetts, Warren H. Resh, of 
Wisconsin, Cuthbert 5S. 
Baldwin, of New Orleans, H. H. 
Perry, Jr., of Albany, Georgia, Edgar 


Madison, 


N. Eisenhower, of Tacoma, Wash- 
ington, Edward S. White, of Carroll, 
Iowa, and Abraham N. Davis, of 
New York City, as participants. Ed- 
win M. Otterbourg, of New York, 
spoke on “Ethics and Unauthorized 
Practice of Law”. 

The Municipal Law Section held 
a very interesting session with addres- 
ses on municipal planning and zon- 
ing by E. C. Yokley, of Nashville, 
rennessee, and on municipal finance 
in the Northwest, by Harold S. Shef- 


elman, of Seattle, Washington. 

The Section of Real Property, Pro- 
bate and Trust Law program was 
devoted to a discussion of ‘““Taxation 
of Trusts Under the 1954 Code and 
Regulations”, by William A. Suther- 
land, of Washington, D. C., “Tax 
Responsibilities of Fiduciaries’” by 
Richard P. Brown, of Denver, Colo- 
rado, and “Trustees Must Know the 
Law; Perils of Trusteeship” by Dan- 
iel M. Schuyler, of Chicago. 

The Antitrust Section held one of 
its best meetings. Discussions were 
on the Attorney General's Report, 
with Edward F. Howrey, of Washing- 
ton, D. C., as speaker, the “Guiding 
of Business Under Anti-Trust 
Laws’’, by Laurence I. Wood, of New 
York, and “Preparation and Defense 
of an Antitrust Suit” by Edward R. 
Johnston, of Chicago. 


the 


A trial tactics panel was conducted 
by the Section of Insurance Law, 
with Gordon R. Close, of Chicago, 
John L. Lancaster, Jr., of Dallas, 
Welcome D. Pierson, of Oklahoma 
City, and Forrest A. Betts, of Los 
Angeles, as the participants in the 
panel. 

The Traffic Court Program Work- 
shop Conference was one of the high- 
lights of the meeting. Judge Thomas 
M. Powers, of Akron, Ohio, Louis R. 
Monrony, Bruce Booth and Robert 
L. Donigan were speakers. James P. 
Economos, Director of the Traffic 
Court Program of the American Bat 
Association, outlined the possibilities 
for improving the traffic court pro- 
gram within the Association. 

From the opening cocktail party 
until the final event at the historic 
race track (where the courtesies of 
the clubhouse and all other facilities 
were extended to all registrants and 
their ladies) the numerous enter- 
tainment features were outstanding. 
There was a boat ride for members of 
the Section of Municipal Law, vari- 
ous cocktail parties and receptions 
by other Sections and as a climax, the 
unique Carnival Ball, with world- 
famous costumes worn by masked 
dancers. This was an extremely col- 
orful and gay event and all who 

(Continued on page 86) 
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The Railway Labor Act: 


The Union Shop and Impartial Tribunals 


by George Rose - of the Indiana Bar (Indianapolis ) 


= In 1951, Congress amended the Railway Labor Act so as to permit railroad 
carriers to enter into so-called “union shop” collective bargaining agreements, the 
purpose of which is to force employees to be or become union members. A few 
months later, some railroad employees formed a new union, taking the name 
“United Railroad Operating Crafts”, thus opening a dispute with the established 
railway employee unions which eventually reached the federal courts. The courts 
refused to intervene on the theory that the statute vests exclusive jurisdiction in 
the National Railway Arbitration Board. Mr. Rose thinks that the Board is not an 
impartial tribunal since it is composed of thirty-six members, half of them ap- 
pointed by the established unions with which the new union is feuding. He argues 
that the federal and state courts should intervene, 





* A fundamental requirement of 
any republican-democratic political 
system is that the courts must be im- 
partial. This is of course obvious, 
for if the judges are not immune 
from tampering or improper per- 
suasion, in the ordinary matters 
which come before them, those who 
aspire to political dominance may 
find the way easy to upset the laws 
through complaisant courts, and so 
the democratic order will be under- 
mined and destroyed. Consequent- 
ly, impartial justice must be upheld 
at all costs. 

Nearly thirty years ago the Su- 
preme Court declared in Tumey v. 
Ohio! where a village magistrate 
had tried and fined a man 
violation of the law, 
would help the financial needs of 


for a 
whose fine 


the village, that 


No matter what the evidence was 
against him, he had the right to have 
an impartial judge, 


and again, 


Every procedure which would offer 
a possible temptation to the average 
man as a judge to forget the burden 
of proof required to convict a de- 
fendant, or which might lead him not 
to hold the balance nice, clear and 
true between the State and the accused 
denies the latter due process of law. 
This decision was merely follow- 
ing the American tradition, based 
on its English heritage that a man 
may not have his rights tried by a 
judge who is personally interested 
in the decision. It is a recognition 
of the frailties to which human flesh 
is heir that it is too much to expect 
judges, any more than other people 
to be completely objective, to be 
able to express a wholly disinterest- 
ed judgment, if the matter which 
they are to decide affects them more 
than other fellow citizens. Certain- 
ly the party concerned must not be 
required to run this risk of partial- 
ity. For this reason the defendant 


or the plaintiff can ask that the 
judge disqualify himself, and in 
most cases the judge of his own act 
will step aside from trying a case if 
he has represented or is related to 
the parties or has a financial stake 
in its outcome. Despite this prac- 
tice and this statement of the law, 
in a number of recent cases,2 we 
have seen the federal courts ignore 
this principle. 

The Railway Labor Act*® amend- 
ed in 1934 provided in Section 3, 
First (i) that 


Ihe disputes between an employee 
or group of employees and a carrier 
or Carriers growing out of grievances 
or out of the interpretation or ap- 
plication of agreements concerning 
rates of pay, rules, or working condi- 
tions, shall be handled in the usual 
manner; but, failing to reach an ad- 
justment, the disputes may be referred 
by petition to the appropriate division 
of the Adjustment Board with a full 
statement of the facts and all support- 
ing data bearing upon the disputes. 
rhe National Railroad Adjustment 
Board is established by the Act, and 
in Section 3, First (a) of the Act it 
is set forth that the NRAB 


shall consist of thirty-six members, 
eighteen of whom shall be selected 
by the carriers and eighteen by such 
labor organizations of the employees, 
1. 273 U.S. 510, 1926. 

2. UROC v. Wyer, 115 F. Supp. 359 (1953); 
Pigott v. D., T. & I. RR., 116 F. Supp. 949 
(1953); UROC v. Penna. RR., 212 F. 2d 938 
(1954). 

3. 45 U.S.C.A. 152, 1934. 
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national in scope, as have been or may 
be organized in accordance with the 
provisions of Sec. 2 of this Act. 


It is to this Board, composed half 
of carriers and half of labor organ- 
izations, that these disputes between 
the carrier and its employees arising 
out of the collective agreement are 
to be referred. In the normal griev- 
ance between the employer and the 
union, going to the NRAB, there is 
no improper partiality, since both 
parties are represented on the 
Board, although of course, this pro- 
cedure is lacking in judicial tem- 
perament and in practice has result- 
ed in constant frustration with lack 
of decision and impasse. It is in the 
recent situation, appearing in a se- 
ries of cases arising under the union 
shop amendment‘ of the Railway 
Labor Act, where the impropriety 
lies. 

In 1951, Congress was persuaded 
to amend the Railway Labor Act to 
permit the carriers and the unions 
to enter into union shop agree- 
ments, requiring membership as a 
condition of employment. This was 
accomplished through the pressure 
of certain elements, in their seeking 
for greater power. Notwithstanding 
the fact that union shop contracts 
had been banned since the statute 
was enacted in 1934, nearly 95 per 
cent of the railroad employees were 
members of the unions. This shows 
that despite the vilifiers of “right to 
work” laws, as being anti-union and 
destructive of unions, for this pro- 
vision was actually a “right to work” 
law, the labor unions had grown 
strong and powerful. 

A number of railroads opposed 
the union shop, and as a result an 
Emergency Board was appointed by 
the President to determine the dis- 
pute. The Board recommended® the 
union shop on the false ground that 
those who refused to join the union 
were recipients of “unjust enrich- 
ment”. As a result of this pressure 
and the threat of strikes, most of the 
railroads signed union shop agree- 
ments. 

A few months after the amend- 
ment and the signing of the agree- 
ments, an unusual phenomenon® 


occurred which seems to defy the 
folklore of the union leaders. Several 
thousand union members from all 
over the country resigned from the 
unions or allowed their memberships 
to lapse, jeopardizing their jobs, and 
sought to organize a new union of 
the industrial type, which they felt 
would be more democratic and re- 
sponsive to the members’ wishes. 
The organization, taking the name 
United Railroad Operating Crafts, 
called UROC, spread and won rep- 
resentation on a few roads. How- 
ever, the old-line unions plunged 
in to fight their common enemy, 
and cited members of UROC as not 
maintaining membership in a union 
“national in scope”. 

The union shop provision, com- 
plying with the Act, is different from 
that in the usual industrial union 
agreements. The statute provides 
that if employees are members of a 
union “national in scope’, they are 
not required to join the union hold- 
ing the bargaining contract for that 
division or appropriate unit. In the 
industrial union shop agreements, 
all persons in that unit must be or 
become members of the union. A 
similarity exists between the status 
of railroad employees who are or- 
ganized by. crafts under this union 
shop and the employees of a build- 
ing contractor, who are likewise or- 
ganized by crafts. The difference is 
that with those diverse trades em- 
ployed by the contractor, each trade 
is represented by its union in bar- 
gaining, while in the railroad unit, 
the union holding the contract bar- 
gains for the members of other 
unions in that unit so far as wages 
and working conditions are con- 
cerned, yet it will not process their 
grievances. 


In one of the first cases to come 
before the federal courts, several 
employees of the Long Island Rail- 
road were cited for not being mem- 
bers of a union “national in scope”, 
and in defense they claimed that 
they were members of the UROC, 
which they alleged to be a union 
“national in scope”. 


‘National in Scope”. . . 

A Phrase Not Defined 

The phrase “national in scope” has 
never been defined, but the Rail- 
way Labor Act in Section 3, First (f) 
provides for its determination as to 


individual unions, where the ques- 


tion is raised as to their right to 
participate in the selection of 
NRAB members, by a special board, 
set up by the Mediation Board, at 
the instance of the Secretary of La- 
bor, and composed of a representa- 
tive of the union seeking recogni- 
tion, one from the old unions and 
a neutral member.? 

The parties threatened with dis- 
charge or who were discharged 
sought an injunction against the dis 
charge of UROC members. The rail 
road and the brotherhoods attacked 
the complaint for injunction on the 
ground that the UROC and the in- 
dividual plaintiffs had an adequate 
remedy before the NRAB, and that 
the court had no jurisdiction ove 
the subject matter of the suit. The 
court after discussing the cases came 
that it had no 
jurisdiction and that it was a mat- 
ter for the NRAB, since it believed 
that it was a dispute arising out ol 


to the conclusion 


the application of a collective agree- 
ment. We disagree with this view as 
we shall show elsewhere, but the 
court went on to say, 


However, the fact remains that the 





4. P.L. 914, 81st Cong., 1951. 

5. 17 L.A. 833, 1952. 

6. This seems to be a different situation from 
the CIO-AFL split, for here virtually all of 
these men were union members, and they 
acted in the face of the union shop amend- 
ment, which gave their former unions the 
power to hurt them. During the CIO strife 
the CIO was favored by the NLRB rulings, 
as well as its open sympathy. Moreover, while 
some AFL unions split or seceded, the greater 
part of the CIO movement was the organizing 
of the unorganized mass industries. 

7. Section 3, First (f): “In the event a dis- 
pute arises as to the right of any national 
labor organization to participate as per para- 
graph (c) of this section in the selection and 


36 American Bar Association Journal 


designation of the labor members of the Ad- 
justment Board, the Secretary of Labor shall 
investigate the claim of such labor organiza- 
tion to participate, and if such claim in the 
judgment of the Secretary of Labor has merit, 
the Secretary shall notify the Mediation 
Board accordingly, and within ten days after 
receipt of such advice the Mediation Board 
shall request those national labor organiza- 
tions duly qualified as per paragraph (c) of 
this section to participate in the selection and 
designation of the labor members of the Ad- 
justment Board to select a representative 
Such representative, together with a repre- 
sentative likewise designated by the claimant, 
and a third or neutral party designated by the 
Mediation Board”, etc. 


cause 
the 

ing 

whet 
comy 
mem 
of il 
retul 
some 
thei 
also 
163 

clifhic 
it to 
thele 
tions 
that 
dicts 
i bia 
and 
to | 
Coun 
and 
requ 
the 


decis 
volve 
diffe 
those 
cour 
that 

liter: 
eTess 


vene. 








ion 


has 
ail- 
() 
, to 
1eS- 

to 

ol 
ard, 
» at 
La- 
nta- 
gni- 


and 


dis- 
ged 
dis 
rail 
ked 
the 
+ in- 
uate 
that 
ovel 
The 
ame 

no 
mat- 
eved 
it ol 
yree- 
W as 
the 


t the 





e Ad- 
' shall 
aniza- 
in the 
merit, 
liation 
; after 
Board 
aniza- 
(c) of 
nm and 
e Ad- 
tative 
repre- 
imant, 
by the 





plaintifls face a hard task if they are 
sent to the Adjustment Board for they 
will be confronted by the Brother 
hoods who in effect have determined 
their case by complaint to Wyer. In 
view of the fact that I believe the Ad- 
justment Board has jurisdiction which 
the Supreme Court has said is exclu 
sive, I am not certain whether there 
is room for concern over how plain 
tifis will fare before the Board 


The Court recognized that be 
cause the NRAB was composed of 
the same unions which were fight- 
ing UROC in 


where, seeking to destroy it as a 


that case and else- 


competitor for membership of their 
members and to force the discharge 
of its members if they would not 
return to the old union, although in 
some cases they would not reinstate 
their former members (See note 16, 
also Bohnen v. B. & O., 125 F. Supp. 
163 (1954)) that it would have a 
difheult time, if it was necessary for 
it to go before the NRAB. Never- 
theless, certain situa 
tions the Supreme Court, had said 
that the NRAB had exclusive juris- 


diction, and so in spite of its being 


because in 


i biased board, the Court held back 
and refused to exercise its powers 
to protect these employees. The 
Court cited both O.R.C. v. Pitney* 
and Slocum v. Del. L. & W. R.,® as 
requiring that this matter go before 
the NRAB, but in those 
cases, the Supreme Court had clear- 


both of 


ly limited the application of those 
decisions to the circumstances in- 
volved there, which were completely 
different from the Wyer case’ and 
those succeeding it. Moreover, the 
court in the Pitney case™ had said 
that if there was a sacrifice or ob- 
literation of a right created by Con 
gress, a court of equity might inter- 
vene, 

In the Pigott case,!* the employ- 
ees similarly stood on their mem- 
bership in UROC, as being member- 
ship in a union “national in scope”, 
and hence under the statute, they 
contended that they were not re- 
quired to join any other union. In 
that case, the court also recognized 
the unfairness of requiring the 
laintiffs to take their case to the 
‘RAB if it should be such a griev- 


ance as the act provided for, saying 
Because of the conflict of interests 
between the established unions and 
a “new” union, the NRAB is not a 
competent agency to review the quali- 
fications of such a labor organization. 
With half of its members selected by 
the established unions, it is not likely 
that they would regard with equanim- 
ity the claim of a “new” union, a rival 
to one or more of the members’ or 
ganization 
Despite this recognized conflict of 
interests, the court held that the 
matter would have to be determined 
by the NRAB, seeking to excuse its 
position by stating that the UROC 
had failed to go through the neces- 
sary steps to be recognized as being 
“national in scope”, and that the 
employees should not be required to 
risk their seniority and rights by 
joining a union, not so recognized. 
Such an argument is rather flimsy, 
lor how will new unions be formed 
if men do not risk their rights in 
the hope of obtaining better repre- 
sentation? They cannot wait secure- 
ly until the unions are formally es- 
tablished, for if they so hang back, 
no new unions will ever be formed. 
In a third case’ of similar facts, 
we find the Court saying, 


It is conceivable, of course, that the 
employees here involved, members of 
the UROC, may be at a disadvantage 
in a noncompliance proceeding before 
a Board whose labor members belong 
to unions which are in competition 
with UROC.—However, [the Court 
went on to say,] the possibility that 
the members might be prejudiced or 
that they might make an erroneous 
decision is not sufficient to give the 
courts primary jurisdiction of this dis- 
pute under the principle of Steele v 
L. & N. R. 


that 
the UROC members face a preju- 


Although recognizing frankly 


diced Board, nevertheless the Court 
is reluctant to act. As we have point- 
ed out above, the Supreme Court 
cases clearly justify action by the 
court, since the administrative tri- 
bunal is not qualified. 

In the Pigott case,*, which we 
quoted from before, the 
court said after discussing the Steele 


have 


case,!5 where Negroes were protest- 
ing their treatment by the bargain- 
ing representative and that the same 
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George Rose has been a regional and 
trial attorney for the National Labor 
Relations Board. A graduate of the Uni- 
versity of Pennsylvania Law School, he 


is now engaged in private practice in 
Indianapolis. 





representative would be sitting on 
the NRAB to pass on the merits of 
their complaint, 


There is language in that case to the 
effect that a hearing before an ad- 
justment board under such circum 
stances is not an adequate remedy 
because of the conflict of interest be- 
tween the labor organization and the 
employees whom it represents. 


Certainly the language of the Dis- 
trict Judge in another case,’® refer- 
ring to the Steele case,’? although 
he is badly misled on other points, 
is applicable, where he said, 


The question would appear to be one 
within the exclusive primary jurisdic 
tion of that Board, unless the alleged 
illegality of the agreement brings the 
case within the exceptions to the gen- 
eral rule recognized in Steele v. L. & 
N. R. Co., where the discrimination 
in the contract against Negro employ- 
ees within the bargaining unit rep 
resented by the union created a situa- 
tion where there was no adequate 


8. 326 U.S. 581 (1946). 

9. 339 U.S. 239 (1950). 

10. 115 F. Supp. 359 (1953). 

11. See Note 8. 

12. 116 F. Supp. 949 (1953). 

13. UROC v. Penna. RR., 212 F. 2d 938 
(1954) . 

14. See Note 12. 

15. 323 U.S. 192 (1944). 

16. Alabaugh v. B. & O. RR. Co., 125 F. Supp. 
401 (1954). On October 12, 1955, the Supreme 
Court denied certiorari in the Pigott and 
Alabaugh cases. 

17. See Note 15 
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The Railway Labor Act 


administrative remedy and gave the 

court jurisdiction. 

This observation of the court that 
there were circumstances such as dis- 
crimination which would deny Ne- 
groes an adequate administrative 
remedy, and thus give the court 
jurisdiction, is applicable to the 
UROC situation, for we see, as these 
courts have recognized, because of 
the conflict of interest and_ bias, 
there can be no adequate adminis- 
trative remedy. 

Since the courts have basic juris- 
diction, which must operate when 
the jurisdiction granted to the 
NRAB fails, there is no reason for 
the courts in these cases to hold 
back from assuming jurisdiction. 

On appeal, the majority of the 
Court in the Pigott case!® merely 
repeated the views expressed by the 
District Court, but Judge Allen dis- 
senting, said, 


HARTFORD 


SPOKANE, WASHINGTON 


I see no answer to the proposition 

that the majority opinion recognizes 

and the judgment leaves in effect the 
decision of a system adustment board, 

a two member tribunal, one member 

representing the railway and one 

member a representative of the ad- 
verse and hostile appellee union which 
is endeavoring to have these appel- 
lants discharged from their employ- 
ment. Such a result contravenes the 

general rule, if the judge has a bias o1 

conflict of interest, proceedings over 

which he presides are invalid. TTumey 

v. Ohio, 273 U.S. 510. 

These courts have all clearly seen 
the impropriety of requiring the 
members of the UROC to submit 
their case to the NRAB, because its 
members are hostile and there is a 
conflict of interest. Yet, despite that 
recognized conflict, they have failed 
to take jurisdiction as they have a 
right and duty to do. Any jurisdic- 
tion which was granted to the 
NRAB was given it because, being 


ASSOCIATION CALENDAR 
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Hartford, Connecticut 
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Meeting)—Connecticut, 





an expert agency, it was believed tc 
be familiar with railroad problems, 
and therefore more competent than 
a court. However, where it appears 
that the Board is incompetent and 
so does not have the competency 
justifying this exclusive jurisdiction, 
there was no intent on the part of 
Congress to deny the courts the pow- 
er to act in accord with their recog- 
nized judicial powers. In the Pitney 
case,!® the Supreme Court said that 
the courts should exercise equitable 
discretion and allow the NRAB to 
utilize its competency. Obviously if 
it is unable to exercise an impartial 
judgment, the courts should act to 
grant relief, for there was no com- 
petency. The courts must be ag- 
gressive to act to assure the impar- 
tiality of proceedings to determine 
essential rights. 


18. See Note 12. 
19. See Note 8. 
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Specialization in the Law: 





The Public Need Must Be Better Served 


by Benjamin Wham - of the Illinois Bar (Chicago) 


" Although the recent proposal to create a system of recognized “societies” of 
specialists under the auspices of the American Bar Association has now been with- 
drawn, public and professional interest in the subject is by no means dead. Last 
month, we published an article by Professor Joiner advocating adoption of a sys- 
tem of legal specialties (41 A.B.A.J. 1105, December, 1955), Mr. Wham takes a 


different approach. He is opposed to formal recognition of specialties, arguing 
that there are other steps that can be taken which will better serve the needs of 


the public. 





* For upwards of two years the 
Board of Governors and the House 
of Delegates had pending before 
them a proposal to recognize and 
attempt to enforce specialties in the 
law and to set up standards for for- 
mal admission to them. Happily this 
proposal has now been withdrawn. 

This proposal was made in part 
recent voluntary 
movement to organize so-called “col- 


because of the 


leges” which elect members accord- 
ing to their own methods and 
standards. 


By contrast, the proposal pend- 
ing before the Board and House 
of Delegates was based on the as- 
sumption that all lawyers should 
be eligible to membership in any 
specialty or division of the legal 
profession, subject to qualification 
under standards which are applica- 
ble equally and impartially to all. 
The proposal went even farther and 
suggested that methods of obtain- 
ing the 
training to qualify for a specialty 
be specified and, when 


necessary education and 


facilities 


therefore were lacking, that they be 
developed by the Association. 

This although now 
withdrawn, will probably reappear. 
At any rate, it seems proper at this 
time to question the need for the 


proposal, 


formal recognition of specialties, to 
discuss briefly the nature of such 
specialties and to suggest in what 
manner we may improve our serv- 
ices to the public. 


Barrister and Solicitor... 
A Distinction Now Outmoded 


At the outset we are confronted 
with the long-time British distinc- 
tion between barristers and solicit- 
ors. We suggest this distinction arose 
in early England due to the historic 
accident that the Inns of Court were 
virtually the only centers of techni- 
cal legal instruction during the de- 
velopment of the common law and 
also because litigation was then the 
major part of the practice. Now 
there are many new fields of law of 
which solicitors are the chief bene- 
ficiaries. This has caused many so- 


licitors to be better trained than are 
barristers and has brought about a 
gradual erosion of the barristers’ ex- 
clusive right in certain courts. It 
has also caused a lowering of the 
requirements for transfer from one 
branch to the other and even sug- 
gestions from powerful quarters that 
the two branches be fused in order 
to avoid the expense of two lawyers. 
changes have taken 
place in this country. Business de- 


The same 


velopments have opened up many 
new fields of law and litigation in 
those fields has become highly spe- 
cialized. In order to understand the 
law and procedure applicable to a 
particular field, it is necessary for 
an advocate to be thoroughly con- 
with the back- 
ground and office practice in that 


versant business 
field. An example is patent law 
where the substantive and adjective 
law are so interwoven with scienti- 
fic principles that advocates unfa- 
miliar with this field are of little 
value. This is true of the reorgani- 
zation of large business units where 
general advocates are unable to 
comprehend the basic economic 
principles underlying the drafting 
of a suitable plan without much 
special preparation. Labor law lit- 
igation, antitrust litigation, income 
and other tax litigation, utility rate 
litigation, obtaining the approval of 
security issues and many other fields 


involving specialized business back- 
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Benjamin Wham is a member of the 
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since 1922 and has been active in its 
work for many years, serving as Chair- 
man of the Section of Corporation, 
Banking and Business Law and as State 
Delegate from Illinois. He became the 
second winner of the Ross Prize Essay 
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ground as well as law and _ proce 
dure support this proposition. Even 
the old stand-bys, criminal law, per- 
sonal injury, probate, divorce and 
various types of law and chancery 
cases, have become specialized. This 
increasing need for technical knowl- 
edge has made the so-called soliciton 
more able to represent clients in 
their fields before courts and com- 
missions and other bodies than are 
the general advocates. 

More 


country 


important, both in this 
and abroad, there is mul- 
tiplying evidence that the rank and 
file of citizens have about conclud 
ed that our system of justice, with 
its hierarchy of trial courts, appel- 
late courts and supreme courts; and 
its attendant masters in chancery, 
court reporters and printers, and 
other agencies, and specialized advo- 
cates who invoke technicalities and 
examine and cross-examine witness- 
es day after day on matters which 
could ordinarily be resolved in short 
order by lawyers trained in the bus- 
iness background as well as the law 
and practice in the particular field, 
often on the mistaken assumption 
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of mala fides in the parties, is too 
elaborate and costly for ordinary 
litigation and the average commer- 
cial action. 

The rapid increase in arbitration 
and the creation of boards and com- 
missions having power to ascertain 
facts with less regard for technical 
rules of evidence and to take action 
in matters not within the ordinary 
sphere of courts is in part in pro- 
test against the too perfect system 
of courts and advocates. The public 
seems to be willing to sacrifice some 
of their perfection in order to ob- 
tain speedier results at lower costs. 

The congestion of court calen- 
dars causing delay in being reached 
desire for 
change. A concession to this public 


for trial adds to this 
pressure is the pretrial conference 
which has great potentialities. 
There is a suggestion that personal 
injury cases not only be tried with- 
out juries but that they be treated 
in the same manner as workmen's 
compensation cases. It is notable that 
in some types of cases insurance 
companies have attempted to by- 
pass courts and lawyers through 
their system of adjusters. Account- 
ants are handling a large propor- 
tion of income tax work, both in 
the preparation of data and reports 
and before various tax bodies al- 
though legal questions are involved. 
Other laymen such as realtors are 
constantly representing laymen in 
matters involving the law. 

Laymen are not interested in law- 
yers as such. They are willing to 
let anyone help them if they can 
get adequate results quickly at rea- 
sonable costs. It would seem that 
what the public wants of lawyers 
is assistance in carrying on its reg 
ular business and personal affairs. 
If there are disagreements, the pub 
lic wants them adjusted as quickly 
as possible without prolonged, elab- 
orate litigation. We should assume, 
until the contrary is shown, that 
disputes arise in good faith and it 
should not be difficult to adjust 
most of such disputes. Occasionally 
good faith will be lacking on one 
side causing a refusal to make a 
requiring 


reasonable adjustment, 


litigation. 


Even here, as stated above, in an 
increasing number of fields the so- 
called solicitor who is thoroughly 
familiar with the back- 
ground and the law and practice in 
his field is better equipped than is 


business 


the general trial lawyer. We have 
seen too many good trial lawyers in 
one field with which they are famil- 
iar give a mediocre performance in 
a different field. It 
true to stamp a few lawyers as gen- 


would be un 


eral trial lawyers and hold them 
forth as the best qualified to try 
cases in all fields. Trials and advo- 
cates are not an end in themselves 
and should not be set apart as such. 
Che public interest, which is para- 
mount, will be best served by treat- 
ing the art of advocacy as a part 
of the equipment of specialists in 
the various fields of law. The sug- 
gested analogy between trial law- 
vers and surgeons is fallacious be- 
cause the human body is much the 
same for all people but business 
and legal fields vary widely requir 
ing specialists for each field both in 
trial and ofhce practice. To separate 
the trials from the business and le 
gal background would be analogous 
to separating the feet and legs from 
the body and expecting both por 
tions to operate independently. 

It need hardly be said that the 
public interest will also be better 
served if we can succeed in keeping 
the practice of law in all its phases 
within the legal profession. This can 
only be done if lawyers and the le- 
gal profession generally adopt a rea- 
listic approach to the problems of 
laymen. Legal aid and lawyer rel 
erence are a tremendous help to 
laymen. But we must do more. 

In New York an experiment is 
being made in the matter of small 
claims up to $100. Night sessions 
are being held by the small claims 
court to enable wage earners, house- 
wives and shopkeepers to litigate 
disputes without loss of time and 
money. An interesting part of the 
experiment is that the parties are 
being asked if they will agree to 
arbitration by unpaid referees care- 
fully chosen from volunteer lawyers. 
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It both parties agree, the dispute is 
heard unofficial 


referee who gives an on-the-spot de- 


informally by an 


cision. If successful this innovation 
will clear up the congested docket 
and will give speedy, inexpensive 
justice. 

Perhaps a better illustration is 
found in the Pennsylvania small 
claims compulsory arbitration stat- 
ute which on March 23, 1955, was 
upheld by the Pennsylvania Su- 
preme Court. This statute author- 
izes the reference of all small claims 
up to $1,000 to a board of three 
members of the Bar for considera- 
tion and award. The Board is to 
make its report and award within 
twenty days after hearing. The com- 
pensation of the arbitrators is to be 


determined by the Court and to be 
While 
fees are not taxed as costs, any party 


paid by the County. such 
appealing from the award must first 
reimburse the county. All appeals 
are to be de novo and preserve the 
right of trial by jury. This action 
was adopted because of the con- 
gestion of court calendars resulting 
from a flood of automobile accident 
cases in many of which no serious 
personal injuries are involved. 
With the congestion of court cal- 
endars, pretrial conferences on major 
cases could explore the possibilities 
of settlement. Lawyers familiar with 
the business background and the law 
and practice in their fields in confer- 
ences with a judge can surely adjust 
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many large cases as well as small. 

\ccordingly, we respectfully de- 
mur to any formal recognition of 
specialties but suggest that they be 
permitted to develop by natural ev- 
olution; that if specialties are rec- 
ognized, the Association consider 
(livisions along the lines of subject 
matter rather than take the illogical 
and outmoded course of dividing 
all lawyers between trial and office. 
We further suggest that it is much 
more important that a determined 
effort be made to keep legal matters 
within the legal profession by facili- 
tating the adjustment of disputes 
and by taking a more realistic and 
helpful approach to the other prob- 
lems of the layman. 


Notice by the Board of Elections 


® The following jurisdictions will 
each elect a State Delegate for a 
three-year term beginning at the ad- 
journment of the 1956 Annual 
Meeting and ending at the adjourn- 
ment of the 1959 Annual Meeting: 


Alabama Missouri 
Alaska New Mexico 
California North Carolina 
Florida North Dakota 
Hawaii Pennsylvania 
Kansas Tennessee 
Kentucky Vermont 
Massachusetts Virginia 
Wisconsin 


Nominating petitions for all State 
Delegates to be elected in 1956 must 
be filed with the Board of Elections 
not later than March 530, 1956. Peti- 
tions received too late for publi- 
cation in the April issue of the 
JouRNAL (deadline for receipt Feb- 
ruary 27) cannot be published prior 
to distribution of ballots, which will 


take place on or about April 6, 1956. 


Forms of nominating petitions 
the Head- 
quarters of the American Bar Asso 
ciation, 1155 East 60th Street, Chica 


go 37, Illinois. Nominating petitions 


may be obtained from 


must be received at the Headquar- 
ters of the Association before the 
close of business at 5:00 p.m., March 
30, 1956. 

Attention is called to Section 5, 
Article VI of the 


which provides: 


Constitution, 


Not less than one hundred and fifty 
days before the opening of the annual 
meeting in each year, twenty-five or 
more members of the Association in 
good standing and accredited to a 
State from which a State Delegate is 
to be elected in that year, may file 
with the Board of Elections, consti- 
tuted as hereinafter provided, a signed 
petition (which may be in parts), 
nominating a candidate for the office 
of State Delegate for and from such 
state. 


Only signatures of members in 
good standing will be counted. A 
member who is in default in the 
payment of dues for six months is 
not a member in good standing. 
Each nominating petition must be 
accompanied by a typewritten list 
of the names and addresses of the 
signers in the order in which they 
appear on the petition. 

Special notice is hereby given that 
no more than twenty-five names of 
signers to any petition will be pub- 
lished. 

Ballots will be mailed to the mem- 
bers in good standing accredited to 
the states in which elections are to 
be held within thirty days after the 
time for filing nominating petitions 
expires. 

BOARD OF ELECTIONS 
Edward T. Fairchild, Chairman 
William P. MacCracken, Jr. 
Harold L. Reeve 
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The Reed-Dirksen Amendment: 


A Re-Examination of Our Income Tax Theory 


by Theodore R. Meyer + of the California Bar (San Francisco ) 


® The latest form of the Reed-Dirksen Amendment (which Senator Dirksen says 
he intends to press in the new session of the 84th Congress) is the result of a long 
agitation. Mr. Meyer examines the history of this effort to limit the power of the 
Federal Government to collect taxes, sets forth the arguments pro and con, and 
offers his own conclusions as to the wisdom of the proposed Twenty-Third Amend- 


ment, 





=" For the past seventeen years an 
active campaign has been under way 
to amend the United States Consti- 
tution so as to impose a top limit on 
federal income tax rates.’ A joint res- 
olution, submitting such an amend- 
ment to the states, was introduced 
in January, 1955, at the beginning 
of the first session of the 84th Con- 
gress;? and Senator Dirksen, one of 
its sponsors, states that he will press 
for its consideration in the second 
session, to convene in January, 1956. 

The proposal has received wide- 
spread support. At least twenty-six 
state legislatures have already ap- 
proved it in one form or another.’ 
The American Bar Association at its 
1952 Midyear Meeting endorsed the 
then current version.t The National 
Association of Manufacturers and 
the American Legion have publicly 
announced their support of the prin- 
ciple of a constitutional rate limita- 
tion. 

The proposed amendment is of 
great public importance, but it seems 
fair to say that its implications are 
not generally understood. Would it, 
as its supporters claim, encourage 
new investment, stimulate business 
activity and curb excessive federal 
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spending, without any harmful ef- 
fects? 

Or would it, as its opponents in- 
sist, shift the tax burden from the 
rich to the poor, require the imposi- 
tion of a heavy federal sales tax and 
impair the public credit and the na- 
tion’s power to defend itself? 

These are questions that should 
be thoroughly explored before any 
judgment is reached as to the merits 
of this drastic restriction on the ex- 
isting powers of Congress. 


A Curious Story... 
History of the Movement 


To understand the curious history 
of the movement, it must be remem- 
bered that there are two methods of 
proposing amendments to the Con- 
stitution: first, an amendment may 
be proposed by a two-thirds vote of 
both Houses of Congress; or second, 
it may be proposed by a convention 
which must be called by Congress on 
the application of the legislatures of 
two thirds of the states. Whichever 
method is used in proposing the 
amendment, it must be ratified by 
three fourths of the states. All 
twenty-two amendments to the Con- 
stitution heretofore adopted have 


been proposed by Congress; none by 
a constitutional convention. 

The campaign for a tax limitation 
amendment began in 1938. Since 
then the scene of action has shifted 
back and forth between Congress 
and the state legislatures, each fail- 
ure in one sector being followed by a 
renewal of activity in the other. 

On June 15, 1938, a resolution was 
introduced in Congress proposing a 
constitutional amendment limiting 
the power of Congress to tax in- 
comes, gifts and inheritances by fix- 
ing a maximum rate of 25 per cent.® 
A similar resolution was introduced 
in 1939.6 Congress showed no interest 
in the proposal, and accordingly its 
sponsors turned their attention to 
the state legislatures. 

From 1939 to 1945, at least seven- 
teen state legislatures adopted reso- 
lutions calling for a constitutional 
convention to consider the proposed 
amendment.? About 1945 a counter- 
movement set in; since then seven 
states have attempted to rescind their 


1. A brief history of the campaign may be 
found in Joint Committee Print, Constitutional 
Limitation on Federal Income, Estate and Gift 
Tax Rates, page 8 ff. (82nd Cong., 2d Sess. 
1952). (This pamphlet will hereinafter be re- 
ferred to as “Joint Committee Print”.) Pros 
and cons appear in a symposium, 29 Taxes 
515 (1951). 

2. H.J. Res. 182, 84th Cong., Ist Sess. (1955); 
S.J. Res. 23, 84th Cong., Ist Sess. (1955). 

3. Joint Committee Print, pages 39-40. And 
see infra, note 12. 

4. 77 A.B.A. Rep. 300, 439, 578 (1952). 

5. H.J. Res. 722, 75th Cong., 3d Sess. (1938). 

6. H.J. Res. 1, 76th Cong., Ist Sess. (1939). 

7. Alabama, Arkansas, Delaware, Illinois, In- 
diana, Iowa, Kentucky, Maine, Massachusetts, 
Michigan, Mississippi, New Hampshire, New 
Jersey, Pennsylvania, Rhode Island, Wisconsin, 
and Wyoming. Source: Joint Committee Print, 
page 39. 








reso 





is q 

T 
State 
VOoca 
thei 
and 
sent 
194° 
pres 
men 

Bi 
of s 
five 
aco 
men 
reso 
of tl 
voca 
opp 
figui 
have 
lutic 
reso] 
gove 
ame! 
resci 
effec 

Ac 
cates 
nulli 
veto 
state 
pare 
Try 
amet 
must 
whic 
requ 
tinue 
effor 

H: 


espec 
13. 4 
14. 1 
15. I 
Memo' 
Ata. I 
note | 
analog 
veto t 
may tl 








by 


en- 
SO- 
nal 
sed 


en 
eir 


be 
nal 
Gift 
ess. 


>ras 
XES 


5); 


38). 
39). 

In- 
etts, 
New 
isin, 
rint, 








resolutions, with what effect no one 


is quite sure.§ 
The 


state resolutions prompted the ad- 


wave of rescissions of the 
vocates of the amendment to direct 
their efforts once more to Congress, 
and the proposal was again pre- 
1945® and 
1947.1° Again Congress was unim- 


sented to Congress in 
pressed, and for a time the move- 
ment was dormant. 

But the year 1951 saw a renewal 
of state activity, and in that year 
five more state legislatures called for 
a convention to consider the amend- 
ment.!! By 1955 the number of state 
resolutions had reached a high point 
of thirty states according to the ad- 
vocates,'? twenty-six according to the 
opponents of the measure.!* These 
figures include the seven states which 
have attempted to rescind their reso- 
lutions, and two others in which the 
resolutions have been vetoed by the 
governor.'* The supporters of the 
amendment contend that both the 
rescissions and the vetoes were in- 
effectual.15 

Accepting the count of the advo- 
cates, and also their views as to the 
nullity of the rescissions and the 
vetoes, there are at most only thirty 
state resolutions in effect, as com- 
pared with the required thirty-two. 
Try as they will, the friends of the 
amendment have not been able to 
muster the remaining two states 
which under their theories would be 
required, although they have con- 
tinued and are still continuing their 
efforts to that end. 

Having thus for a second time 


8. Alabama, Arkansas, Illinois, Iowa, Ken- 
tucky, Rhode Island and Wisconsin. Id. 

9. H.J. Res. 88, 79th Cong., Ist Sess. (1945) 

10. H.J. Res. 24, 80th Cong., Ist Sess. (1947): 
H.J. Res. 256, 80th Cong., Ist Sess. (1947). 

11. Florida, Kansas, Montana, Nevada and 
Utah. Louisiana and Georgia passed memori- 
alization resolutions in 1950 and 1952, respec- 
tively. Joint Committee Print, page 39. South 
Dakota passed such a resolution in 1953, and 
Oklahoma passed one in 1955, subsequent to 
publication of the Joint Committee Print. 

12. Martin, Amending Power: Background 
of the Income Tax Amendment, 39 A.B.A.J. 
21 (1953). States referred to in this article do 
not include South Dakota and Oklahoma, 
which adopted resolutions in 1953 and 1955 
respectively. See supra, note 11. 

13. Joint Committee Print, page 39. 

14. Vetoes in Montana and Pennsylvania. Id. 

15. Packard, A Study in the Invalidity of 
Memorialization Rescission Resolutions, 13 
Ava. Law. 309 (1952); Martin, op. cit. supra 
note 12. The contention is based upon an 
analogy to the rules that a governor may not 
veto the ratification of an amendment, nor 
may the state legislature withdraw a ratifica- 


reached an apparent dead-end in the 
state legislatures, the campaign re- 
verted once more to Congress. A res- 
olution proposing an amendment for 
a 25 per cent limitation was intro- 
duced in the House and Senate in 
1951,16 and again (in a modified 
form) in 1953.17 The 1953 resolution 
was re-introduced in the Senate by 
Senator Dirksen on January 21, 1955, 
as S.J. Res. 23, and in the House by 
Congressman Reed on January 31, 
1955, as H.J. Res. 182. This resolu- 
tion, in its 1951, 1953 and 1955 ver- 
sions, has become generally known 
as the Reed-Dirksen resolution. 


A Series of Changes .. . 
The Forms of the Proposal 


It is important to bear in mind the 
different forms which the proposed 
amendment has taken, because some 
of the arguments directed to one or 
more forms are not applicable to 
others. In general, the proposal has 
gone through a series of changes de- 
signed to offset the criticism of its 
original extreme rigidity. 

The resolutions adopted by the 
twenty-six (or thirty) states calling 
for a convention were not all in the 
same form. Some of them provided 
simply that the maximum rate of the 
income, gift and estate taxes should 
not exceed 25 per cent.’® Others 
called for the same limitation but 
with the proviso that it might be 
lifted in the event of war.!® Still 
others contained the variation that 
the maximum aggregate rate of these 
maximum 


(rather than the 


top bracket) should not exceed 25 


taxes 


tion once made. Furthermore, Congress may 
not, within the time provided for ratification 
of an amendment which it has itself proposed, 
withdraw the amendment and thus attempt to 
prevent the states from ratifying. See: Cole- 
man v. Miller, 307 U.S. 433 (1939); Wise v. 
Chandler, 307 U.S. 474 (1939); Dillon v. Gloss, 
256 U.S. 368 (1921); Orfield, Amenpinc Tue 
FeperaL Constitution (1942). Opponents of 
the tax limitation proposal apparently regard 
the vetoes and rescissions as, at least argu- 
ably, effective. The mere request that Con- 
gress call a Constitutional Convention for the 
purpose of proposing amendments is felt to be 
not so final or irrevocable an act as is the 
ratification of an already proposed amend- 
ment or the actual proposal itself. See: Joint 
Committee Print, pages 30-38. 

16. H.J. Res. 323, 82d Cong., Ist Sess. (1951): 
S.J. Res. 108, 82d Cong., Ist Sess. (1951). 

17. H.J. Res. 103, 83d Cong., Ist Sess. (1953): 
S.J. Res. 23, 83d Cong., Ist Sess. (1953). 


S.J. Res. 23 was favorably reported by the 
Senate Judiciary Committee in August, 1954. 

18. Arkansas, Delaware, Indiana, Iowa, Mis- 
sissippi, New Hampshire, Pennsylvania and 
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per cent.*° 

The inflexibility of the original 
proposal in its several forms encoun- 
tered severe criticism. The “event of 
war” clause seemed illusory; it would 
only permit lifting the ceiling to 
prepare for war after the war had 
commenced.?! And as stated above, 
some of the state resolutions did not 
even contain this escape clause; they 
would not have permitted rates to 
exceed the 25 per cent ceiling even 
in case of war. On more sober second 
thought, various state legislatures 
adopted rescinding resolutions, as 
previously mentioned,?? and it be- 
came evident that some recognition 
must be given to the objection that 
the limitation was so rigid as to be 
utterly impractical.2* Accordingly 
the Reed-Dirksen resolution, as in- 
troduced in Congress in 1951, con- 
tained language permitting Congress 
not only (1) to suspend the limita- 
tion while the nation is “engaged 
in” a war threatening “national dis- 
aster”, but also (2) to fix a “maxi- 
mum top rate” in excess of 25 per 
cent, but not in excess of 40 per cent, 
for periods of one year each.** This 
latter escape clause, like the “event 
of war” proviso, could only be 
availed of by vote of three fourths of 
all members of each House of Con- 


gress. 
The 1951 resolution also con- 
tained another new variation; it 


would deprive the Federal Govern- 
ment of all power to levy gift and 
estate taxes, instead of limiting the 
rates of these taxes to 25 per cent.*® 
This may have been designed as a 





Wyoming. Joint Committee Print, pages 40-41. 

19. Alabama, Florida, Georgia, Illinois, Kan- 
sas, Kentucky, Louisiana, Maine, Massachu- 
setts, Michigan, Rhode Island, Utah and Wis- 
consin. Id. at 41. 

20. Montana, Nevada and New Jersey. Id. 
Nevada's petition requests that Congress sub- 
mit such a proposal to the states for ratifica- 
tion, rather than that a constitutional conven- 
tion be called. Query whether such a petition 
would be effective in compelling Congress to 
call a convention, should six (or two) more 
states pass memorialization resolutions? 

21. See note 19, supra. 

22. See discussion at notes 8 to 15, supra. 

23. Joint Committee Print; Cary, The In- 
come Tax Amendment: A Strait Jacket for 
Sound Fiscal Policy, 39 A.B.A.J. 885 (1953); 
Griswold, Can We Limit Taxes to 25 Percent?, 
190 Artantic Monruty (1952); Patman, At- 
tack on the Sixteenth Amendment to the 
United States Constitution, 97 Conc. Rec. 6013 
(1951). 

24. HJ. Res. 323, §2, 82d Cong... 2d Sess 
(1951); S.J. Res. 108, §2, 82d Cong., 2d Sess 
(1951). 

25. Id. §3. 
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bid for state support of the proposal, 
in that it would leave these sources 
of revenue exclusively to the states. 

The Reed-Dirksen resolution 
as introduced at the 1953 and 1955 
sessions reflects a further modifica- 
tion; it would permit Congress by 
three-fourths vote of all members of 
each maximum 
rate it wished (not limited to 40 per 
cent) provided such top rate did not 
exceed the lowest rate by more than 
15 percentage points. The “event of 
war” proviso has disappeared entire- 
ly in this latest form.?¢ 


House to fix any 


The Latest Proposal .. . 
Analysis of the Current Form 
Summarizing the 1955 proposal (the 
latest of the series), it would have 
the following consequences: 


26. H.J. Res. 103, 83d Cong., Ist Sess. (1953); 
S.J. Res. 23, 83d Cong., Ist Sess. (1953); H.J. 
Res. 182, 84th Cong., Ist Sess. (1955); S.J. Res 
23, 84th Cong., Ist Sess. (1955) 

27. Receipts from these taxes for fiscal year 
1954 amounted to $945 million. Total net re- 
ceipts for that year were $64.65 billion 

28. See Joint Committee Print, page 44 

29. Report of the Special Committee on the 
Income Tax Amendment, 77 A.B.A. Rep. 578 
(1952); Dresser, The Case for the Income Tax 
Amendment: A Reply to Dean Griswold, 39 
A.B.A.J. 25 (1953); Dresser, The Reed- 
Dirksen Amendment: Developments in the 
83d Congress, 39 A.B.A.J. 206 (1953); Dresser, 
The Reed-Dirksen Amendment: A Reply to 
Professor Cary, 40 A.B.A.J. 35 (1954) 


44 American Bar Association Journal 


1. The top income tax rate could 
not exceed 25 per cent; 

2. Except that Congress by three- 
fourths vote of all members of each 
House could fix a top rate in excess 
of 25 per cent provided the top rate 
did not exceed the lowest rate by 
more than 15 percentage points. 

3. The Federal Government 
would have no power to levy gift or 
estate taxes. 

Let us analyze this most recent 
proposal and consider its probable 
effect. 

The provision quitclaiming gift 
and death taxes to the states may be 
quickly disposed of. These taxes pro- 
duce only about 114 per cent of 
the Federal Government’s revenue.?7 
While their relinquishment would 
further unbalance the already un- 
balanced federal budget, the effect 
would be minor as compared with 
the income tax limitation. 

As previously stated, there are two 
parts to the income tax limitation: 
first, the restriction limiting rates to 
25 per cent, and second, the proviso 
that Congress by vote of three 
fourths of all the members of each 
House may fix a maximum rate in 
excess of 25 per cent provided the 
top rate is not more than 15 percent- 
age points above the bottom rate. 

The proviso seems unlikely to 
have much if any practical effect. 
Its use requires the affirmative vote 
of three fourths of “‘all the members” 

(not merely those present) of each 
House. A normal number of ab- 
sences would enable a determined 
minority of less than one fourth of 
either House to block any tax bill 
providing for a top rate higher than 
25 per cent.?8 

This brings us to the heart of the 





30. Id. For a scholarly and complete treat- 
ment of the arguments for and against pro- 
gressive taxation, see Blum and Kalven, Tue 
Uneasy Case For Procresstve TaxaTIon (1953). 
See also Paul, Taxation tn THE Untrep States, 
page 714 ff. (1954). 

31. A curious argument is made in support 
of the passage by Congress of the Reed- 
Dirksen proposal. This is that the legislatures 
of the several states are so insistent upon a 
limitation of the federal taxing power as to 
make dangerously close the passage of con- 
vention memorialization resolutions in the 
requisite thirty-two states; that the powers 
of such a convention would be so unlimited 
as to endanger the stability of the nation; and 
that to avoid the chaos which might result 
from the convention, which Congress is con- 


amendment: the limitation of in- 
come tax rates to 25 per cent. It is 
reasonable to assume that this limi- 
tation would apply in all but the 
most unusual and extreme circum- 


stances. 


Several Theories... 
A Summary of the Arguments 


The arguments advanced in support 
of the proposed amendment revolve 
around several theories: 

The first is that the Federal Gov- 
ernment relies too heavily on the 
income tax as a source of revenue, 
and that some of the load should be 
shifted to a sales tax.?9 

The second is that progression in 
income tax rates is bad; and that it 
should be narrowly limited or pref- 
erably removed altogether. Why, it 
is asked, should a man with $20,000 
of income pay more than twice the 
tax of a man with $10,000 of income? 
\ proportional tax, at a flat rate, 
would sufficiently recognize the prin- 
ciple of ability to pay, without in- 
volving the confiscatory and incen 
tive-destroying characteristics of a 
progressive tax.%° 

The third theory is that the Feder- 
al Government spends too much 
money, that cannot be 
trusted to reduce spending, and that 


Congress 


the only way to achieve a reduction 
is to limit the power of Congress 
with respect to the principal source 
of federal revenue—the income tax.®! 

The opponents of the proposal 
take issue with its advocates on all 
of these fundamental issues. 

First, they say that a shift of the 
burden from the income tax to a 
sales tax would simply be a shift 
from the rich to the poor, and that 
it would reduce purchasing power 


stitutionally compelled to call, should two 
thirds of the states request it, the amendment 
proposal should originate in Congress. See, 
Martin, The Amending Power: The Back- 
ground of the Income Tax Amendment, 39 
A.B.A.J. 21 (1953). Not all advocates of tax 
limitation, however, concur in the premise 
upon which this ultimatum-type argument is 
based. See Packard, Inherent Safety in Calling 
a Convention for the Purpose of Proposing 
Amendments to the Constitution of the United 
States, 13 Ata. Law. 142 (1952), advancing the 
argument that the Convention would have no 
power to propose a whole new Constitution, 
but rather would be limited to the proposal 
of an amendment similar in subject matter to 
the memorialization resolutions passed by the 
petitioning state legislatures 
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with resulting ill effects on the econ- 
omy. 


Second, they defend the principle 
of a progressive income tax, and 
point out that only about one per 
cent of all individual taxpayers (i.e., 
persons with incomes over $20,000 
per year) would benefit by the pro- 
posed 25 per cent limitation.** 

Third, they say that neither these 
nor any other tax rates should be 
frozen into the Constitution; and 
that the proper method of achiev- 
ing changes in tax rates is to elect 
representatives who will carry out 
the desired changes.** 

Fourth, they point to the enor 
mous loss of revenue which the pro- 
posed 25 per cent limitation would 
entail; and they suggest that the nec- 
essary consequences would be either 
imposition of a general sales tax at 
very high rates,** or inflationary bor- 
rowing by the government to meet 
its needs, and possible resulting im- 
pairment of the public credit.* 

Fundamentally, the proposal for 
the 25 per cent limitation represents 
a protest against present high in- 
come tax rates. Advocates of the 
limitation believe that these rates 
(which reach a top bracket of 91 
per cent) are discriminatory and con- 
fiscatory, and that they stifle incen- 
tive and discourage creative activity 
and risk-taking. 

Assuming that governmental rev- 
enue requirements cannot be great- 
ly reduced under present world con- 
ditions, there appear to be only two 
ways in which high income tax rates 
could be lowered. One would be by 
raising more revenue from other 
taxes, thus easing the income tax 
burden in all brackets. The other 
would be by making the income tax 
rates less progressive, thus shifting 
some of the burden from the high- 


32. Joint Committee Print, page 12 f., cited 
in Cary, op. cit. supra, note 23, and Griswold, 
op. cit. supra, note 23 The statement is based 
upon 1952 rates, applied to married taxpayers 
with two dependents. 

33. Cary, op. cit. supra, note 23. 

34. Joint Committee Print, page 11. 

35. Id. pages 2-3, 16 

36. The federal budget for the fiscal year 
1956 indicates that probable receipts from per- 
sonal and corporate income taxes will be $49.5 
billion. Total receipts are estimated at $70 bil- 
lion. After deducting Social Security and Rail- 





er to the lower brackets. 

The supporters of the proposal 
favor both of these measures; its 
opponents object to both. They ac- 
cordingly join issue on the two ques- 
tions (1) is the income tax being 
overworked, and (2) are income tax 
rates too progressive? 


The First Issue... 
Is the Tax Overworked? 


As to the first question—is the in- 
come tax being overworked?—the 
prime fact is that at least 75 per 
cent of the Federal Government's 
revenue is now derived from the in- 
come tax.** Advocates of the 25 per 
cent limitation feel that this is an 
excessive proportion, and that con- 
siderations both of fairness and 
sound finance require that the bur- 
den should be more evenly distrib- 
uted among the various revenue 
sources. However they generally 
concede that only a sales tax levied 
at a comparatively high rate could 
possibly make up the revenue that 
would be lost as a result of any ma- 
jor income tax reduction.7 

The issue whether the income tax 
is being overworked thus narrows 
down to a question as to the desira- 
bility of shifting some of the burden 
from the income tax to the sales tax. 
The debate on that question cen- 
ters mainly on the supposed effects 
of such a shift upon maintenance 
of a high rate of business activity. 
Advocates of the income tax limita- 
tion say that a reduction of high 
income tax rates would encourage 
investment and release the energies 
of the more creative and active in- 
dividuals, thus stimulating business 
and indirectly benefiting all ele- 
ments in the community.%* Its op- 
ponents counter that the resulting 
high sales taxes would reduce the 
purchasing power of the low income 
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groups and hence would have a de- 
pressing effect on the economy.*® 

Neither side of the argument 
seems capable of satisfactory dem- 
onstration. Both may contain some 
element of truth. A shifting of part 
of the tax burden from high to low 
income groups might have some fa- 
vorable effect on risk taking and in 
centives. It might at the same time 
reduce consumer purchasing power. 
Where the balance lies, no one can 
prove with any degree of certainty. 
The arguments concerning a shift 
of some of the burden from the in- 
come tax to the sales tax thus seem 
inconclusive. 


Present Income Tax Rates... 
Are They Too Progressive? 


Advocates of the amendment par- 
ticularly object to the present ex- 
treme progression or graduation of 
the income tax rates, ranging from 
a bottom rate of 20 per cent to a 
top rate of 91 per cent. Why, they 
ask, should the man with a $50,000 
income pay not five times but ten 
times as much tax as the man with a 
$10,000 income? They make much 
of the fact that Marx and Engels, 
in the Communist Manifesto, pro- 
posed ‘‘a heavy progressive or grad- 
uated income tax’ as one of the 
steps toward destruction of the capi- 
talistic system.‘° They point out 
that the great bulk of the revenue 
from the individual income tax is 
produced by the low brackets; 
very little, comparatively speaking, 
comes from the high brackets.*! 
They then argue that the minor rev- 
enue producing advantages of the 
high brackets are more than out- 
weighed by their discriminatory and 
incentive-destroying characteristics. 
One of the principal objections 
to progression in tax rates is that it 
(Continued on page 93) 





road Retirement Fund receipts and estimated 
refunds, there remains $60 billion of “budget 
receipts” compared with net budget expendi- 
tures of $62.4 billion. All budget figures given 
herein for the fiscal year 1956 are taken from 
the President's budget message to Congress of 
January 17, 1955. Later estimates indicate 
some increase in both expenditures and re- 
ceipts. 

37. Report of the Special Committee on the 
Income Tax Amendment, 77 A.B.A. Rep. 585 
(1952). 

38. See note 29 supra; for analysis of this 





argument, see Blum and Kalven, op. cit. supra, 
note 30, pages 22-28. 

39. Joint Committee Print, pages 11-22. 

40. Report of the Special Committee on the 
Income Tax Amendment, 77 A.B.A. Rep. 578 
(1952); Dresser, The Case for the Income Tax 
Amendment: A Reply to Dean Griswold, 39 
A.B.A.J. 25 (1953); Dresser, The Reed-Dirksen 
Amendment: Developments in the 83d Con- 
gress, 39 A.B.A.J. 206 (1953). 

41. Report of the Special Committee on the 
Income Tax Amendment, 77 A.B.A. Rep. 580- 
582 (1952). 
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An Interesting Project: 


The James Monroe Memorial 


*" An interesting project has been 
launched in Fredericksburg, Virgin- 
ia. In that historic old town there is 
going quietly forward the establish- 
ment of a museum-library dedicated 
to the memory of a famous lawyer— 
James Monroe, fifth President of 
the United States. 

The library will eventually rival, 
if not surpass, in interest—because 
of its antiquity—those already creat- 
ed or in process of creation to the 
honor of Herbert Hoover, Franklin 
Delano Roosevelt and other Presi- 
dents. It will be housed in a wing to 
be added to James Monroe's original 
law office on Charles Street, built in 
1758, which has been a museum of 
his personal possessions since 1927. 
It will contain not only a large li- 
brary of books belonging to or per- 
taining to James Monroe, his era 
and the Monroe Doctrine, but also 
a large portion of his original cor- 
respondence with prominent men of 
his day, which is ready to be placed 
there as soon as the wing is com- 
pleted. 

As a part of this program, the 
James Monroe Memorial Founda- 
tion, Inc., which owns and main- 
tains the Law Office Museum, has 
inaugurated a search for James Mon- 
roe’s original law books. 

Monroe, as an outstanding lawyer 
of his day, owned what was a large 
law library for the period. The Foun- 
dation owns a notebook in which 
Monroe, in his own handwriting, 
began to list his law books. He lists 
one hundred and fifty-one volumes, 
apparently intending to list more, 
since he left blank a number of pages 
before starting an unfinished list 
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of the general books in his library. 
More than any other items of Mon- 
roe’s possessions, his law books seem 
to have been scattered. The Foun- 
dation owns the only one known to 
exist at this time. It contains his 
simple name plate, “James Monroe”. 
Not even the Library of Congress 
possesses one—or the College of Wil- 
liam and Mary, his alma mater; or 
the University of Virginia, so dear 
to his heart. The Foundation is 
working on the premise that there 








must be others, and these are the 
object of its search. 

There is now in James Monroe's 
law office in Fredericksburg a law 
library of the period—including an 
original edition of Blackstone—but 
it is the Foundation’s earnest hope 
that through the interest of lawyers 
throughout the nation, some of Mon- 
roe’s original volumes may be found 
and returned to Fredericksburg. 

These are the volumes James Mon- 
roe lists in his own handwriting: 


Date 
July 1810 
Cokes Reports 7 
Cokes Institutes 2 
Strange’s Reports 3 
Atkyn’s Reports 3 
Brown's Cases in Equity 
Statutes at large 46 
Laws of Pennsylvania 7 
New Jersey l 
New York 
Massachusetts 9 
Connecticut ] 
Commercial Digest | 
Comptons (?) on the State of the Metropolis I 
Hatsell President Folios 2 
Bacons Abridgement 7 
Philips—on Evidence 2 
Revised Acts of 18—(date indistinct) 2 
Comyns Digest 6 
American Law Journal 6 
Park on Insurance I 
Journal of Federal Convention l 
Stephens on Averages l 
Holt Law of Libel l 
Wheaton on Captures I 
Hening Statutes at Large 6 
Ward’s Law of Nations 2 
Laws of Maryland ] 
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Laws of U. S. 
Peter's Reports 
History of Privateers 
Wheaton’s Reports 


Molloy De Jure Maritimo et Navali I 


American Constitution 
American State Papers 


Jones on Bails (Presumed to be William Jones Essay on 


Law of Bailments) 
Expatriation (Uncertain) 
Treatise on Courts Martial 


Burch (Presumed to be Digest of the Laws of the Corporation of 


the City of Washington) 
Jefferson’s Manual 
Hall’s Essays on Maritime Loans 


Puffendorf on the Law of Nature and Nations 


Jeffridge’s Trial 


Information regarding any such 
volumes known to be in existence 
should be sent to the James Monroe 
Memorial Foundation, Inc., 908 
Charles Street, Fredericksburg, Vir- 


ginia. 

The Foundation is a non-profit ed- 
ucational organization, incorporated 
under the laws of the State of Vir- 
ginia in 1947. It was organized to 


The James Monroe Memorial 


receive outright from descendants 
of James Monroe and to perpetuate 
the building which had served as his 
law office in the 1780's, and its con- 
tents—a large collection of the inti- 
mate personal possessions of Monroe 
and his family, including books, sil- 
ver, china, jewelry, portraits, porce- 
lains, laces, statuary, original court 
costumes of Monroe and his wife at 
the Court of Napoleon, and the fine 
French furniture which they bought 
in 1794 and later used in the White 
House. The library and correspond- 
ence were a later gift. The whole, 
when completed, will constitute a 
complete reference library on James 
Monroe in the midst of his personal 
possessions, and will add immeas- 
urably to the historic memorabilia 
of both the State of Virginia and 
the Nation. 
MEssMORE KENDALL 

New York, New York 
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Time When Essay Must Be Submitted: 


Twenty-five Hundred Dollars. 


“The Self-Incrimination Clause of 
Amendment: Its Interpretation, Use and Misuse.” 


The contest will be open to all members of the 
Association in good standing, including new mem- 
bers elected prior to March 1, 1956 (except previous 
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the Fifth Instructions: 


winners, members of the Board of Governors, Officers 
and employees of the Association), who have paid 
their annual dues to the Association for the current 
fiscal year in which the essay is to be submitted. 

No essay will be accep ed unless prepared for 
this contest and not previously published. Each entry- 
man will be required to assign to the Association all 
right, title and interest in the essay submitted. 


All necessary instructions and complete informa- 
tion with respect to number of words, number of 
copies, footnotes, citations, and means of identifica- 
tion, may be secured upon request to the American 
Bar Association, Ross Essay Department. 
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So Many Countries, So Many Customs 


The writer who interestingly tells of his visit to the 
London courts elsewhere in this number of the Jour- 
NAL opens up for us a Utopia of the administration of 
justice. His picture of barristers who speak to each other 
only in the mos: respectful tones and who speak to lay 
clients not at all appeals strongly to that sense of orde1 
and decorum that everyone who has chosen the law for 
his profession must in some degree possess. Affirmances 
of cases despite technical errors except where the appel- 
Jate court feels that an unjust result has been reached 
must give the Englishman a satisfying feeling that no 
mere smart hairsplitting is being permitted to interfere 
with what his judges regard as substantial justice. The 
unwillingness to accept the stigma of having an objec- 
tion overruled must result in the presentation of cases 
with a minimum of by-play to interrupt continuity. The 
esprit de corps shared by court and trial counsel must 
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render almost impossible conduct that would be offen- 
sive to a member of the group. 

We can learn much from all of this. Every one of us 
must blush to have our English brethren read of the 
mountebank antics of some of the members of our pro- 
fession in this country. But can we do more than use the 
English system as a softening influence upon our cruder 
mores? Is there not something about our system that is 
appropriate to the genius ol a young and [ree people? 

In England an oppressed individual who seeks vindi- 
cation of his rights in court must talk with a solicitor 
who talks with a barrister who submits the matter to his 
brethren of the Bench and Bar. Here the oppressed in- 
dividual can gain the ear of anyone who has been able 
to pass the bar examinations and the lawyer so ap- 
proached has the right in his own proper person to fight 
his client’s case to the highest tribunal in the land. It is 
hard for Americans to believe that the poor and op- 
pressed have a better chance of maintaining their rights 
under the English system than under ours. Many of us 
cannot help tearing that development of a barrister 
caste might develop loyalties to fellow members of the 
Bar so strong that, in the event of conflict, loyalty to 
the client might suffer. 


a International Legal Studies 


The article “New Vistas in International Legal Studies” 
on page 58 of this issue describes curricular offerings in 
law school. These hardly fall within the category of 
practical courses designed to teach the student how to 
try a lawsuit. But the reader may well ask himself wheth- 
er these courses do not have real utilitarian value in our 
changing times. The article presents a statesmanlike ap- 
proach to legal education, with emphasis upon antici- 
pating the needs of the Bar of tomorrow. 


a Yankee from Olympus 


Much has been written about Mr. Justice Holmes. As 
we move down the years much more will be written. 
he spirit and mind of that great jurist have left their 
indelible impressions upon our jurisprudence. We law- 
yers constantly run upon those impressions as we prac- 
tice our profession. 

But we are, perhaps, too prone to recognize the Hol- 
mesian touch without looking deeper into the qualities 
of the spirit and mind, and the ideals which found ex- 
pression in his writing. 

Judge Hofstadter’s article on page 19 of this issue of 
the JouRNAL is a worthy contribution toward interpret- 
ing the man himself in a day when his teachings can 
well be specially heeded. 
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President Gambrell 
visits Alaska. 


These pictures were taken dur- 
ing President Gambrell’s trip to 


Alaska in November. 


Top (left to right)—Charles ]. 
Clasby, President Gambrell, Juli- 
en A. Hurley (Fairbanks) . 


Right (left to right)—President 


Gambrell and James A. 
Heydt (Nome). 
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Bottom, left (left to right) —Presi- 
dent Gambrell, R. E. Robertson, 
Henry Roden, Edward A. Merdes 
(Juneau) . 


Bottom, right (left to right) — 
seated—John E. Manders, stand- 
ing—Harold J. Butcher, President 
Gambrell, Edward V. Davis (An- 
chorage) . 
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Planning a Legal Career: 


Some Considerations for Law Students 


by Oscar John Dorwin - of the New York Bar (New York City ) 


= A legal career, says Mr. Dorwin, should be planned, like anything else. 
Speaking from his thirty-five years’ experience, twenty of which have been in 
the legal department of a large company, he offers some valuable advice to 
law students—and to all lawyers, who are, after all, in one sense always 
students of the law. The article is taken from an address delivered before the 
Law School of the University of Notre Dame in May, 1955. 





® For a number of years it has been 
one of my duties to interview law- 
yers seeking employment in the le- 
gal department of a large company. 
In the past fifteen years I have had 
about 1000 such interviews and have 
employed nearly fifty lawyers. One 
of the things that has impressed me 
about these men is that most of 
them seem never really to have 
planned their professional careers. 
As law students they will work 
hard in school, and later they will 
carefully plan the trial of a law- 
suit, the negotiation of a contract, 
or big financing job, but, in their 
concern over planning the immedi- 
ate work before them, lawyers fre- 
quently neglect the one plan which 
is of supreme importance to them. 
There are, of course, many excep- 
tions to this, but I believe the truth 
of the general statement is confirmed 
by the circumstances in which thou- 
sands of lawyers all over the coun- 
try find themselves at the age of 40 
or 50. I am referring not only to 
lawyers who, as students, did not 
take full advantage of the educa- 
tional opportunities around them, 
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but also to many who had high rank 
in college and law school. 

Now, let me try to explain what 
I mean by planning. Planning is 
not day dreaming. It is not wishing. 
It is thinking. It is work. It is the de- 
termining as clearly as possible what 
your ultimate objective is to be, and 
then outlining as definitely as you 
can a step-by-step program for get- 
ting there. To do this, one should 
hold himself to the problem, as he 
would to any other job of work, 
until he has his plan thoroughly 
thought out and crystallized. 

Planning your legal career is not 
something that I, or any one else, 
can do for you. It is an individual, 
personal problem. What is good for 
one person may be bad for another. 
No one but you can possibly know 
many of the personal facts which 
are necessary to make a sound plan 
for you. Only you can answer ques- 
tions like these: 

What kind of legal problems do 
you like most? Is it the careful at- 
tention to the detail involved in 
taxation or title questions? Is it, on 
the other hand, the forensic glamour 


and drama attached to courtroom 
appearances? It is possible, of 
course, that you may like both; but 
legal problems which are interesting 
to one person may be drudgery to 
another. What is dramatic and 
thrilling to one may frighten an- 
other. 

Do you like confining yourself to 
one type of problem and repeating 
the experience time after time? Or 
do you like variety? If you like repe- 
tition, a variety of problems may 
confuse and overwhelm you. If you 
like variety, you may be bored with 
repetition. 

Whatever your answer to ques- 
tions like these, you are apt to do 
best what you like most. The odds 
are more in favor of success and 
happiness in your work if you plan 
to do the kind of work you like. 

What is the degree of your de- 
termination? Can you stick to one 
thing, like a postage stamp, until 
you get there? If not, you'd better 
plan to train yourself to do so. 

Have you the physical strength 
and stamina to take the hard work 
a career as a practicing lawyer de- 
mands? If there is any question 
about this, you should plan to pace 
yourself carefully so as to get enough 
out of what strength you have. 

Are you afraid of an audience? 
If so, and particularly if you desire 
to pursue trial work, you should 
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learn to control this. Practice will 
do it. 

Can you defer marriage for a few 
years? If so, you may be able early 
in your career to gain some experi- 
ence, at a lower income than you 
will need if married, which will re- 
turn great dividends to you later. 

What are your strong 
What are your 


points? 
weaknesses? You 
should plan to strengthen your 
strong points and make the most of 
them. You should plan to correct 
or neutralize your weak ones. All 
of us have both, and a clear realistic 
appraisal of them is essential. 

As these and many other ques- 
tions of a personal nature can only 
be answered by you, your plan can 
only be made by you. 

A most important part of plan- 
ning a legal career is to decide what 
kind of a lawyer you want to be. 
come. 

There are many specialties in the 
legal profession today. Among othe1 
fields, a lawyer may specialize on 
(1) real estate, (2) wills and ad 
ministration of estates, (3) commer- 
cial law, (4) antitrust, (5) taxa- 
tion, (6) patents, (7) litigation, (8) 
trademarks, (9) labor, (10) admir- 
alty, (11) corporate financing, (12) 
international law, (13) or some 
combination of these subjects. He 
may also try to handle anything that 
comes his way—that is, engage in a 
“general practice”. He may also be- 
come a member of the legal depart- 
ment of a bank or an industrial 
corporation. 

Even within corporate legal de- 
partments there is specialization. 
Some of our Texas Company law- 
yers do nothing except work in real 
estate, patents, labor, or federal tax- 
ation. Others work on problems re- 
lating to a particular department 
or to foreign countries. Some are 
expert trial lawyers. And some, like 
myself, have done intensive work in 
a number of fields, but have never 
specialized for long on any one 
phase of law or the company’s work. 

I can assure you that there is need 
for good men in all the legal fields 
with which I am acquainted, but it 
would be highly advantageous for 


you to determine as soon as you can 
what field you want to enter. Then 
you can plan and do things early 
in your career which will provide a 
firmer foundation for successfully 
discharging future responsibilities. 
You should therefore find out what 
special aptitudes, skills, training, o1 
knowledge may be helpful, or nec- 
essary, to succeed in the different 
fields toward which you may feel 
inclined. For instance: 

If you have no technical educa- 
tion, such as engineering or chem- 
istry, it is not going to be easy, in 
these times of great technological 
advances and changes, to become a 
great success as a patent lawyer. 

If you have no training or educa- 
tion in accountancy, you will be 
poorly prepared to handle corpor- 
ate income tax problems. 

If you want to be a court lawyer, 
you should be particularly able to 
speak and write fluently, clearly and 
persuasively. 

If you desire to do admiralty 
work, a knowledge of maritime and 
navigational 
very useful. 

Unless you have, or plan to ac- 
quire, the extra skill, training or 
knowledge which is advantageous in 
a particular field, you may do well 
to avoid it. 


practices would be 


An Important Step... 
Realizing Where You Are 


Another most important part in the 
making of a plan for the future is 
to realize clearly where you are now. 
Let me try to illustrate: 

One of the most capable and suc- 
cessful men I have known recently 
became very ill—he has cancer of 
the brain. He lives in a large city 
in the Midwest, and he sometimes 
arises in the morning under the il- 
lusion that he is in Boston. He 
thinks out his problems for the day 
and makes his plans on that belief, 
and he does so with all his normal 
care and brilliance. But, since he is 
not in Boston, the whole foundation 
for his day’s work is false and all of 
his planning and thinking is wasted. 

Knowing where you are now is 
not always easy—in fact, it some- 
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times is very difficult. A great many 
influences combine at times to mis- 
lead us in our judgment of where 
we are. It doesn’t have to be some- 
thing as serious as cancer of the 
brain—it can be an inferiority com- 
plex, or, more often, a temporarily 
inflated ego. As you are well aware, 
one of the most difficult problems a 
football coach of a successful team 
has to worry about is to keep the 
team from getting over-confident. 
Every fall some superior teams get 
badly beaten by inferior ones just 
because they have come to believe 
they are better than they really are. 

This problem is sometimes re- 
ferred to as one of “keeping your 
feet on the ground”. Well, it’s hard 
to keep your feet on the ground un- 
less you get them there in the first 
place, and that’s what I’m driving 
at when I speak of “knowing where 
you are now”. 

Many influences which surround 
a young man in his first year in 
college are well designed to impress 
him with an understanding of his 
real position in life. Certain indig- 
nities to his person are sometimes 
performed in a more or less organ- 
ized manner to accentuate that im- 
pression. 

These influences, however, are 
usually sharply cut off in his second 
year, and, in the succeeding years, 
the reverse influences may gradu- 
ally become paramount. The higher 
we go in college, and the more we 
achieve there, the more students 
there are below us to show us re- 
spect and perhaps, adulation, until 
many of us graduate in an atmos- 
phere conducive to anything but a 
understanding of the real 
place we occupy in the life of so- 
ciety as a whole. 

We, therefore, are apt to enter 
active business and professional life 
poorly equipped, from the psycho- 


clear 


logical and emotional point of view, 
to adapt ourselves quickly to the 
needs of this new phase of our lives. 
We may be surprised to find people 
of lesser education than we have, 
but with some experience in this 
active life, making decisions—even 
though minor—with confidence and 


January, 1956 * Vol. 42 51 
















Planning a Legal Career 





Oscar John Dorwin has been General 
Counsel of the Texas Company since 
1944. A graduate of the Harvard Law 
School, he is a native of Wisconsin and 
a member of the New York Bar. 





assurance when we are contused. 
We don’t know where to find, o1 
how to do, the simplest things in 
our new environment. Our 


and recommendations may be ig- 


views 


nored, and sometimes may seem so 
naive to others as to cause obvious 
amusement. 

This is, of course, not pleasant at 
best. It may even be very disheart- 
ening. The higher standing we had 
in our college life the stronger may 
be the shock we experience upon 
entering active professional _lile. 
The more our ego has gotten out ol 
hand the more deeply we may be 
hurt. We may want to quit, go back 
home, or back to college, or some 
other place where we believe our 
talents have been, and will be, more 
fully appreciated. 

This, however, is only the normal 
experience of college and law school 
graduates. The process of adjusting 
ourselves is the process of “getting 
our feet on the ground”. Some peo- 
ple are very adaptable and do this 
quickly, some slowly, some never 
really do it. But, the sooner you can 
do it, the sooner you will begin 
to make progress in your profession. 

The importance of all this to youn 
plan for a legal career lies in the 
necessity for taking this expectable 
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situation into consideration in the 
making of a sound plan. 

You should expect to enter upon 
your legal career under much the 
same conditions as you entered col- 
lege as a freshman. Unless you have 
worked in a business or law ofhce, 
you will know little of your new at- 
mosphere. You will actually be ol 
very little value to any law firm o1 
business organization for some time. 
You will be employed not for any 
expected early value but in the hope 
you will eventually develop into an 
asset. Some corporations will not 
employ new lawyers in their legal 
departments unless they have been 
practicing four or five years, and | 
know one which only takes men 
with ten years’ experience. 

You must expect in the begin 
ning to be given only very minon 
and unimportant duties to perform. 
Your manner of handling these du- 
ties, however, will be significant to 
those with whom you are associat- 
ed, and therefore very important to 
you. You must take them seriously, 
because they are a means of learn 
ing and also of impressing your as- 
sociates with your earnestness and 
with your ability to handle small 
things. You can be quite sure that 
no one will ever trust you with the 
handling of an important matter il 
you can’t properly handle the un 
important ones. 

You should look upon your first 
few years out of law school princi- 
pally as a further period of learning. 
But like everyone else before you, 
you can learn—and a good plan will 
contemplate a program for learning 
what is needed to lay a good founda 
tion tor later success. 

You, of course, are already famil- 
iar with one important way olf learn 
ing—that of pursuing a_ planned 
course of study and reading. There 
are two other methods of learning, 
of which you may, perhaps, become 
fully aware for the first time. One 
is that of learning by seeing and do- 
ing, and the other is that of learn- 
ing by consulting with older and ex 
perienced men. I would like to em- 
phasize to you the importance of 
both. 


With all due respect to the teach- 
ing profession—and no one holds it 
in higher esteem than I do—there is 
no teacher like experience. What is 
experience? It is seeing and doing 
things. 

On the importance of “seeing”, 
the comment is frequently made in 
business that “One look is worth a 
thousand reports’. You will become 
more and more impressed with the 
truth of this as you go along. I sug 
gest to you that whenever you have 
to deal with a legal problem in 
volving a particular location, go to 
see the location if you possibly can. 
You'll be 
problem better, and can better tell 


able to understand the 


your views about it to others, in 
cluding a court and jury. 

“Doing” is more important, if 
anything, than “seeing”. You can 
learn a good deal about football by 
watching it and reading about it, 
but no one ever became any good at 
it without playing it. The same 
goes for practicing law—the only 
way to learn how to do it is to do it 

and do as much of it as you can. 

As I have said, no one is going to 
trust you with full responsibility fon 
anything important for a long time. 
You will therefore have to get youn 
experience as an assistant to some- 
one who will check your work, or in 
the handling of unimportant things 
on your own. But you can learn al- 
most as much from handling small 
matters as you can from the big, 
and the more action in the handling 
of such matters by yourself you can 
pack into the first few years of your 
active life, the more solid learning 
from doing you will have as a foun- 
dation for assuming full responsi 
bility for handling important prob 
lems later on. 

Now, as to learning by consullt- 
achieves suc 
efforts 
alone—though people are sometimes 


ing: No one actually 


cess as a result of his own 
inclined to think they have. Into 
the achievements of every successful 
man goes the work and advice and 
help of innumerable people—pai 
ents, wife, teachers, friends and ac 
quaintances. It is, therefore, desir 

(Continued on page 89) 
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International Legal Studies: 





A New Vista for the Legal Profession 


by Milton Katz - Vrojessor of Law at Harvard Law School 


" It requires no clairvoyance, Professor Katz writes, to see the mighty trend 
in American life that is involving us deeper and deeper with the rest of the world. 
The necessity for Americans to understand the rest of the world and the problems 
of its many kindreds and peoples is growing by leaps and bounds. In this article, 
he declares that the members of the legal profession, among whom are so many 
leaders of public opinion, must make international legal studies—a broader con- 
cept than international law—an integral part of their concern. The article is based 
upon an address before a conference of the Summer Institute in International Law 
at the University of Michigan Law School, held on June 23, 1955, and has been 


especially rewritten for the Journal. 


® A number of law schools, and the 
largest of the foundations, have re- 
cently committed themselves to a 
program called “international legal 
studies”. The term is novel, and the 
content in process of evolution. The 
direction of this evolution should re- 
flect the evolving needs of the legal 
profession, as these are shaped by 
the patterns of change and growth 
in American life. It calls for the 
development of a range of reflec- 
tion, inquiry and teaching which 
includes the areas of learning cus- 
tomarily designated 
law, international 


international 
organization, 
comparative law and private inter 
national law or international con 
flict of laws, and which extends be- 
yond these to the municipal law 
matrix of problems of international 
business and economic develop 
ment. This range of scholarship and 
teaching is something more than a 
mere addition of the several ele- 
ments. In sum, it encompasses the 


legal aspects of the international re 


lations of governments, corpora- 
tions, other private associations and 
individuals. It should be conceived 
and developed as a sphere of learn 
ing and practice with a comprehen- 
sive meaning and validity that sup- 
plements and enriches—and does not 
displace or depreciate—the signifi 
cance of its varied elements. It must 
also be conceived and developed as 
a constituent within the 


main stream of legal education, and 


current 


not as a divergent branch. 

This conception of international 
legal studies derives from premises 
and objectives which should be 
brought to light and examined. We 
are concerned with a living process, 
an organic part of the endlessly 
evolving life of the law, and its 
manifold sources and tendencies 
cannot be identified with any neatly 
articulated set of assumptions or 
purposes. Yet it is part of the job 
of law schools to have a hand in 
nourishing and shaping the process; 


they cannot escape the burden of 


choice of direction and emphasis; 
and such choices turn on conscious 
or subconscious purposes and as- 
sumptions. The choices will also be 
affected by the need to translate this 
idea of 


broad international legal 


studies into actual programs of 
teaching and research. 

In this, as in all phases of legal 
education, we must begin with a 
of the mission of a law 
school. That mission has a four-fold 


aspect. Students 


c oncept 


come to a law 
school expecting to be equipped for 
the practice of their: profession, and 
these expectations must be met. The 
Bar looks to the law schools for a 
continuing flow of effectively trained 
recruits, and this need must be met. 
Throughout the history of the re- 
public, the legal profession has been 
those who have 
shared the burden and honor of 
leadership in national and local af- 


not least among 


fairs; to seek to cultivate in its stu- 
dents the capacity for leadership is 
an inescapable responsibility of a 
law school. As part of a university, 
a law school participates in the tra- 
dition of creative scholarship, and 
it must seek to contribute to the 
growth of the law and to under- 
standing of the law. 

This four-fold job is surcharged 
with a burden of forecasting. It 
might be natural for law schools to 
determine their needs solely by ref- 
erence to the problems currently 
faced by mature and active lawyers, 
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whether in law practice, government 
or teaching and scholarship. It 
might be natural, but it would be 
risky. It would ignore one of the 
salient characteristics of this cen- 
tury: the rate and scope of change. 
Deep and rapid changes have per- 
vaded, and continue to pervade, the 
relationships and processes of soci- 
ety which are the stuff of the law. 
On the average, the law students of 
today will reach their maximum lev- 
el of professional opportunity be- 
tween the ages of forty and sixty— 
that is, some fifteen to thirty-five 
years from now. It is safe to assume 
that both the familiar substance of 
their daily work and their larger 
responsibilities for leadership will 
differ from those of mature lawyers 
today. It is far less safe to make as- 
sumptions about the nature of the 
difference. To some extent, however, 
major trends are discernible, which 
can and should be taken into ac- 
count in the continuing evolution 
of teaching and research. 

Perhaps this is less a matter of 
forecasting than it is of catching up 
with events; it may be even less a 
matter of catching up with events 
than of not lagging too far behind 
them. It is helpful to examine this 
problem in the perspective of the 
history of American legal educa- 
tion. Seventy-five or eighty years ago, 
the subjects regularly taught in lead- 
ing American law schools consisted 
substantially of contracts, torts, 
property, criminal law and _proce- 
dure at law and in equity. Neither 
constitutional law nor corporations 
had yet been accorded an _ estab- 
lished place, and it was only with 
the passing years that conflict of 
laws, bankruptcy, corporate reor- 
ganization, administrative law, tax- 
ation, labor law, antitrust law and 
trade regulation became standard of- 
ferings. It is not hard to relate this 
evolution in the curricula of law 
schools to developments in Ameri- 
can life. The rise of large scale cor- 
porate enterprise presaged the grow- 
ing concern of law schools with 
corporation law; the adoption of the 
Sixteenth Amendment and the spec- 


tacular growth of the national 
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budget in connection with World 
War I and the depression of the 
thirties foreshadowed the increased 
attention of law schools to taxation; 
from the rise of the railroads and 
the interplay of railroad operations 
and those of the early oil companies 
through the establishment of the In- 
terstate Commerce Commission, the 
adoption of the Sherman Act, the 
creation of the Federal Trade Com- 
mission, the enactment of the Clay- 
ton Act, and the expansion of regu- 
lation in the thirties, the line is 
plainly marked that leads to the 
place of administrative law and 
trade regulation as standard bread- 
and-butter courses today. So it is 
with the others. 


Internationalism .. . 
A Mighty Trend 


Surely it requires no gift of clair- 
voyance to identify one mighty trend 
in contemporary American life. For 
half a century, the life of the United 
States has been increasingly commin- 
gled with that of the rest of the 
world. Two World Wars have ex- 
panded and accelerated the trend, 
and the aftermath of World War II 
has stepped up the rate of acceler- 
ation. The enormous growth in the 
scale and complexity of the work of 
the State Department reflects this 
process, but this is only a part of 
the story. 

The foreign affairs of the United 
States Government extend far be- 
yond the characteristic concerns of 
the Department of State. The De- 
partment of Defense operates in far- 
flung places in Europe, Asia and 
Africa; the Treasury Department is 
involved in foreign funds control 
and the work of the International 
Monetary Fund and the Interna- 
tional Bank, and in the administra- 
tion of the tariff; the Department 
of Agriculture watches foreign grain 
markets with an anxious eye and 
administers an office of foreign agri- 
cultural relations; the Labor Depart- 
ment has an Assistant Secretary for 
International Affairs; the Maritime 
Commission, the Civil Aeronautics 
Board, and the Federal Communi- 
cations Commission are concerned 





with world-wide shipping and air 
transport operations, and the inter- 
national allocation of radio fre- 
quencies; the Department of Com- 
Bureau ol 


Commerce, 


merce maintains its 
Foreign and Domestic 
and administers export controls; the 
Atomic Energy Commission is in- 
volved in international conferences 
on the peaceful uses of atomic en- 
ergy; the Marshall Plan and other 
programs of economic co-operation 
and foreign aid have been admin- 
istered by separate agencies. 

The foreign 
United States Government are far 
wider than the work of the Depart- 
ment of State, and the foreign con- 
cerns of the United States as a na- 
tion are far wider than those of the 
United States Government. This is 
felt not only in the seaports and fi- 
nancial centers of New York, Phila- 
delphia, Boston, New Orleans and 
San Francisco. Oil is world-wide 
in its ramifications, and brings the 
implications of production and mar- 
keting in Saudi Arabia and the Per- 
sian Gulf home to Texas and Okla- 
homa. The farm organizations of 
the West and South give anxious at- 
tention to possible export markets 
for wheat and cotton. The steel in- 
dustry of Pennsylvania and Ohio 
seeks iron ore in Labrador or Vene- 
zuela or North Africa. A uranium 
boom in Colorado brings potential 
international complications to Colo- 
rado. The Materials Policy Com- 
mission has warned us that the met- 
al processing industries of America 
must import some part of their re- 
quirements of every metal except 
molybdenum and magnesium, and 
that these deficits will grow larger. 
As the appetite of industrial Amer- 
ica for metal ores continues to grow, 
the practical interest of American 
communities in the development of 
raw material sources throughout the 
world may be expected to grow with 
it. 

As the day-to-day work of govern- 
ment, business and agriculture in 
the United States is increasingly al- 
fected by the world-wide ramifica- 
tions of America’s position, there is 
a corresponding effect upon the 


concerns of the 
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problems which make up the daily 
grist of the lawyer’s mill. In the per- 
spective of the past half century, it 
is sensible to assume that these ef- 
fects will multiply. When the law 
students of today reach their maxi- 
mum level of professional opportun- 
ity, whether in law practice, govern- 
ment, or teaching and scholarship, 
these problems may be expected to 
constitute a significant part of their 
active daily concerns. 

The legal profession in the 
United States has always carried and 
continues to carry a heavy responsi- 
bility for leadership in community 
life and in local and national gov- 
ernment. The tide of involvement 
of the United States in world affairs 
carries with it deep implications for 
this responsibility. In a sense, the 
job of America in the world today 
is historically unique. While the task 
of international leadership has 
precedents, the 
United States is perhaps the first 
nation which has undertaken such 
a task with a broadly based public 
opinion that demands a sense of ac- 
tive and adequate participation in 
the process. Two World Wars and 
their aftermath, the continuing bur 
den of Selective Service and rearma- 


many historical 


ment, the all-pervading awareness of 
the Cold War and of the possible 
nuclear 
have made the individual American 


consequences of weapons 
acutely conscious of his personal in- 
volvement in the issues of interna- 
tional affairs. Under this tradition, 
he runs his Government. In _prac- 
tice, this has generally meant that 
he demands adequate information, 
a sense of participation and a feeling 
of effective control—at least ultimate 
control—over any aspect of govern- 
ment which deeply interests him. 
Under the conditions of today, he 
feels this way about foreign policy 
and national security policy. This 
raises complex problems of which 
we are not yet perhaps fully aware. 

The problems of public opinion 
in relation to governmental policy 
are sufficiently difficult in relation 
to vital domestic questions. Yet, on 
questions of domestic policy, such as 
employment, taxation, social secur- 


.ity, price policy, wage policy, farm 


policy, information and experience 
are widely distributed among our 
people. When confronted by the re- 
lationships and events from which 
the issues of foreign policy emerge, 
the difficulties of public opinion rise 
to a different order of magnitude 
and intensity. about 
distant places and events is not only 
meager and sparsely distributed, but 
second-hand. All too often, the basis 
in experience for a sound judgment 


Information 


or a sensible hunch on the part of 
the citizen simply doesn’t exist. Yet 
he feels himself vitally concerned. 
The combination of acute concern 
with ignorance and uncertainty may 
create a sense of frustration which 
will lie below the surface of public 
consciousness and gravely compli- 
cate the task of free government. 

To a degree, de Tocqueville fore- 
saw this problem a century and a 
quarter ago and hazarded the pre- 
diction that it would be a serious 
source of weakness for the republic. 
We need not share his pessimism to 
recognize that no single or quick or 
easy solution can be found for a 
problem so complex and far-reaching. 
A prolonged and many-sided effort 
will be needed to establish an effec- 
tive working relationship between 
the American people and their gov- 
ernment in regard to foreign policy. 
It will involve a vast psychological 
process with numberless mutations 
throughout the life of a generation. 


A Professional Window . .. 
International Legal Studies 


In view of the role of the legal pro- 
fession in the life of the United 
States, we may justifiably assume 
that this effort could be facilitated 
by an informed and understanding 
Bar. As international legal studies 
come to be incorporated in the nor- 
mal context of legal education, they 
may serve for the Bar as a profession- 
al window opening upon the prob- 
lems of international relations and 
foreign policy. It is necessary to 
underscore the reference to the nor- 
mal context of legal education and 
to the professional character of the 


window. However desirable it might 
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be to attempt to give law students 
and lawyers a general education in 
problems of international relations, 
this can not be achieved through 
adventitious discourse. To a substan- 
tial degree, the potential contribu- 
tion of international legal studies to 
the capacity of the Bar for leader- 
ship is measured by the extent to 
which these problems can become 
an integral part of the Bar's active 
professional concerns. This is not a 
question of practical involvement by 
all lawyers in all places at all times. 
It may be doubted whether any part 
of the law could meet so universal 
a test. It is a question of sufficient 
involvement for lawyers to become 
aware that this phase of the law is 
a significant and normal part of the 
responsibilities of their profession. 

The development of international 
legal studies rests upon an expecta- 
tion that the growth of the law and 
of legal education will continue to 
follow the growth and changes in 
American life and that legal prob- 
lems with international aspects will 
tend increasingly to become part of 
the daily grist of the lawyer's mill. 
If events should verify this estimate, 
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it is this which will require and 
make possible the mutual adjust- 
ment of the responsibilities of lead- 
ership and the every-day job ci the 
profession. It will enable and re- 
quire the law schools to vindicate 
their four-fold responsibility 1a rela- 
tion to the legal aspects of imerna- 
tional transactions which involve 
individual American citizens, Amer- 
ican business or the United states 
Government. 

The work of the State beparr- 
ment, the foreign concerns of other 
departments and agencies vi our 
Government and the varied and 
multiplying international 1i-olve- 
ments of American business, ag:icul- 
ture and labor are organically nter- 
related. So also are their egal 
aspects. They reflect the sans: his- 
toric process. They are difivrent 
aspects of the contemporary stt .ggle 
to approximate a workable sect of 
world relationships, in which the 
odds will not be too high ayainst 
the efforts of free men to grow their 
bread and fulfill their deeper poten- 
tialities. 

For purposes of analysis, and 
within limits which are understood, 
it is necessary to separate paracular 
segments or phases of this compiex 
from the whole, and to examine 
them separately. The content and 
limits of these separate phases or 
segments will be defined partly with 
reference to the purposes for which 
the analysis is undertaken, and part- 
ly in terms of the traditions and 
received habits of scholarship. This 
process of classification and abstrac- 
tion is of course indispensable. Yet 
there is danger that it may be car- 
ried beyond the limits warranted 
either by the objectives of analysis 
or by the established patterns of 
scholarship. There is a_ corollary 
danger that the received patterns of 
scholarship may be applied without 
sufficient regard to their historic set 
ting. If this should happen in the 
study of the legal aspects of interna- 
tional relations, the price would be 
a loss in vitality, a loss in the sense 
of reality, and a loss of contact with 
the springs of growth. It is good that 
the shape of international legal 
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studies should correspond to the. 
shape of the events and relationships 
in which the law is rooted. 


It would involve a singular dis- 
tortion of perspective if this concept 
should be so applied as to inhibit 
teaching or research in international 
law or comparative law or any of 
the older sectors of international 
legal studies. International legal 
studies is a whole which is greater 
than the mere sum of its defined 
parts, and it encompasses elements 
which are new as well as elements 
well established. Yet the whole can- 
not be vital unless the parts are also 
vital; and it would be ironic if a 
sense of contemporary change and 
growth, and an anticipation of fu- 
ture change and growth, should be 
confounded with indifference to the 
significance of prior growth. 

In the effort of law schools to 
translate this concept of internation- 
al legal studies into programs of 
teaching and research varied sources 
of difficulty are encountered: a pre- 
occupied student body; a_ heavily 
burdened faculty; pressure upon the 
curriculum exerted by demands 
from many sources; and all the fa- 
miliar limitations of time and money 
and facilities. There are also diffi- 
culties which are less familiar. In 
addition to the central task of train- 
ing American lawyers, the program 
of international legal studies must 
take into account the growing im- 
portance of the training of lawyers 
and law students from other lands. 
While the role of the legal profes 
sion differs from country to country, 
in many foreign countries lawyers 
exercise responsibility of fundamen- 
tal importance. An understanding 
on their part of the nature and 
methods of American law, and an 
opportunity 
American law students and law stu- 
dents from other 
problems of common or overlapping 
interest can contribute to the con- 
interna 


for joint inquiry by 


countries into 


structive development of 
tional relationships, in business and 
in government. The recruitment and 
selection of students from other 
lands and the development of ap- 
propriate programs tor them in 


American law schools involve prac- 
tical obstacles which must be mas 
tered. 

For lawyers, these difficulties con- 
stitute another reminder that gener- 
al principles do not decide concrete 
cases. They are also a reminder of 
the gap which exists between con- 
cept and execution in all the arts 
and higher crafts. The law schools 
must nevertheless do what lawyers 
and teachers have always done. 
They must make general principles 
effective in concrete applications. 
They must take the materials at 
hand and, within the limitations im- 
posed by circumstances, work them 
into approximations of what is de 
sired. As time goes on, there is rea- 
son to hope that the approximations 
will approach closer to the concept. 


International Legal Studies . . . 
Part of the Main Stream 


Each law school will undertake this 
job in its own terms and in the light 
of its own circumstances, as will 
each teacher within each law school. 
Where the faculty is large, there 
may be a diversity of course offer- 
ings. Where the faculty is small, 
there may be a diversity of new 
cross 
into a smaller 
courses. Within each 
student body, the degree of interest 
in international legal studies will 
naturally vary, as it does among 
faculty and students in regard to 
private law as compared with public 


references intro- 
number of 


faculty and 


facets and 
duced 


law, property law as compared with 
corporation law, or contract law as 
compared with the law of torts. Yet 
it is of the essence that the faculty 
as a whole and the student body 
as a whole should have a general 
sense of the nature of international 
legal studies and their place as an 
integral part of the normal cur- 
riculum. It bears repeating that 
international legal studies must be 
understood and carried forward as 
a constituent current within the 
main stream of legal education and 
not as a divergent branch. 

The problems and _ possibilities 
may be illustrated by a brief ac- 
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Joint Bank Accounts: 





The Four Unities and Stare Decisis 


by William Francis McDonnell - of the District of Columbia Bar 


® Mr. McDonnell’s concern is with Murray v. Gadsden, a 1952 decision of the 
Court of Appeals for the District of Columbia Circuit, which, he argues, in effect 
destroys joint tenancies in bank accounts in the District, since it seems to hold 
that joint accounts are good—so long as they are not challenged. 





® Blackstone gives the four unities 
tenancy—interest, title, 
time and possession. Joint tenants 
have one and the same interest, ac- 
cruing by one and the same con- 
veyance, commencing at one and the 
same time, and held by one and the 
same undivided The 
main characteristic is that of sur- 


of a joint 


possession. 


vivorship, 1.e., upon the death of 
one joint tenant, the other joint 
tenants who may survive him, if it 
is an estate of inheritance, have the 
whole estate. Tiffany says that this 
doctrine is based on the fact that all 
the tenants together, as regards the 
feudal lord, were regarded as con- 
stituting but one tenant, and that 
this fictitious personality was con- 
sidered as existent so long as any 
one of the tenants was alive. 
Darlington says that, like real es- 
tate, there may be a joint ownership 
of any kind of personal property 
and the four unities apply. And as 
well the right of survivorship ap- 
plies. He says that whether the sub- 
ject of the joint ownership be a 
chattel real, as a lease, or a chose in 
possession, as a horse, or a chose in 
action, as a debt or legacy or joint 
bank account, the surviving joint 


owner will be entitled to the whole, 
unaffected by any disposition which 
the deceased joint owner may have 
made by his will, unless the joint 
tenancy should have been previously 
severed in the lifetime of both the 
parties. And this recalls a maxim of 
the law which says that survivorship 
prevails against encumbrances and 
the last will of a joint tenant—jur 
accrescendi praefurtur oneribus et 
ultimae voluntati. 

Where the parties are husband 
and wife they take by entireties. It 
seems to be settled in many states 
that bank deposits and similar choses 
in action, payable to husband and 
wife, or to husband or wife, are ten- 
ancies by the entireties with all the 
incidents relating thereto. “Man 
and wife are as one person, for they 
are one in flesh and blood’, says 
Blackstone. In the District of Co- 
lumbia this question has not as yet 
been decided. 

It is definitely not the rule in the 
District of Columbia where the joint 
owners of the account are sisters, 
that is, there is no right of survivor- 
ship if the account is successfully 
challenged. This was decided in 
Murray v. Gadsden, 91 U.S. App. 
D.C. 38 to 50, 197 F. 2d 194 (1952). 


Che close blood relationship of the 
sisters was not even considered. 

The United States Court of Ap- 
peals for the District of Columbia 
Circuit does not feel that there is 
anything sacred about a joint bank 
account. In Murray it held that 
parol evidence is admissible to show 
who actually owned the fund. It did 
not rule out a joint account and 
said “we assume” one can be set up, 
but then adds that this can be done 
only by gift or a trust. Here are its 
words in Murray: 

We assume, for the present discus- 
sion, without deciding, that one who 
makes a deposit of his own funds in 
the names of himself and another 
may thereby create a joint tenancy of 
the account; but we hold that such a 
joint tenancy is not established unless 
it is the result of a gift or a trust as 
a condition precedent. 


This is very interesting language to 
say the least. It practically destroys 
joint tenancies in bank accounts as 
we have known them in the District. 
It seems to be new law and we have 
to take it as such. Our difficulty 
arises when we try to connect a gift 
or a trust with a joint bank account. 

Tiffany gives a little background 
to joint tenancies. He says that the 
common law favored joint tenancies 
because it was adverse to the divi- 
sion of tenures, and the consequent 
multiplication of feudal services and 
the weakening of the feudal rela- 
tion. And in the case of joint ten- 
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ancies this did not occur to any con- 
siderable extent the joint 
tenants were one person so far as the 
feudal lord was concerned. With the 
practical abolition of tenures, how- 
ever, the reason for such policy 
thereafter courts of 


since 


ceased, and 
equity, regarding the right of sur- 
vivorship as productive of injustice 
in making no provision for posterity, 
showed a disposition to lay hold of 
any indication of intent in order to 
construe an instrument as creating 
a tenancy in common, and not a 
joint tenancy. This is probably the 
basis for Section 45-816 of our Dis- 
trict of Columbia Code, which fa- 
vors tenancies in This 
section provides that every estate 
granted or devised to two or more 
persons in their own right shall be 
a tenancy in common unless express- 
ly declared to be a joint tenancy, 
but every estate vested in executors 
or trustees, as such, shall be a joint 
tenancy unless otherwise expressed. 
The reason for the exception as to 
executors and trustees is obvious; 
for the personal representative of a 
deceased executor or trustee should 
not have any right to intermeddle 
with the estate. 

It is also interesting to note that 
Darlington makes a distinction be- 
tween the ownership of personalty 
and realty, though this has no direct 
relation to the Murray case. He says 
that personal property is essentially 
the subject of absolute ownership 
and cannot be held for any estate. 
Land, on the other hand, may be so 
conveyed that several persons may 
possess in it, at the same time, several 
distinct vested estates of freehold, 
one of them being in possession, and 
the others in remainder, or the last 
perhaps in reversion. And that the 
law knows no such thing as a re- 
mainder or reversion of a chattel. 
It recognizes only the simple prop- 
erty in goods, either with or with- 
out the right of immediate posses- 
sion. As stated, Darlington says that, 
like real estate, there may be a joint 
ownership of any kind of personal 
property and the four unities apply. 
And as well the right of survivor- 
ship. 


common. 
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The facts in the Murray case were 
these: 

Mrs. Emma G. Murray and Mrs. 
Vellmar G. Gadsden were sisters 
living in the District. Mrs. Murray 
signed an instrument, prepared on 
a printed form, declaring her sub- 
stantial savings account in the Per- 
petual Building Association to be 
thereafter a joint account in the 
names of herself and her sister, Mrs. 
Gadsden, “subject to order of either, 
and balance at death of either to the 
survivor’. This was on April II, 
1941. Mrs. Murray signed two other 
forms, essentially identical, on Jan- 
uary 12, 1945 and December 23, 
1946, in which she declared her two 
savings accounts in the Equitable 
Coop. Building Association to be 
thereafter joint accounts in the 
names of herself and Mrs. Gadsden. 
Each of the forms was signed also 
by Mrs. Gadsden and by one wit- 
ness. Mrs. Murray departed this life 
on September 24, 1950. Mrs. Gads- 
den then withdrew the balances in 
the three accounts and deposited the 
money in her individual name. Soon 
thereafter, Mrs. Murray’s administra- 
tor sued Mrs. Gadsden and the two 
building associations in our District 
Court alleging that Mrs. Murray had 
not intended the instruments to give 
Mrs. Gadsden a present interest in 
the savings accounts, and asked the 
court to declare the balances therein 
to be the property of his decedent's 
estate. 

The building associations an- 
swered, setting forth the balances 
in the accounts at the date of death 
and praying the court to adjudge 
which claimant was entitled to re- 
ceive the money. Mrs. Gadsden 
moved for summary judgment, 
which was denied. Thereafter, she 
filed her answer, basing her defense 
principally upon the theory that the 
three printed forms signed by Mrs. 
Murray created a joint tenancy 
which conclusively established her 
right, as survivor, to the balances 
in the accounts at Mrs. Murray's 
death, and that the parol evidence 
rule prevented extrinsic proof to the 
contrary. 

After a hearing was had and the 


making of findings of fact therefrom, 
the trial judge, David A. Pine, con- 
cluded as a matter of law that each 
printed form was 
. a contract between Emma G. 
Murray and Vellmar G. Gadsden, 
which declared the account to be 
theirs as joint owners, subject to the 
order of either, and the balance, at 
death of either, to the survivor. 
Then, relying upon the Court of Ap- 
peals in Matthew v. Moncrief, 77 
U.S. App. D.C. 221, 135 F. 2d 645, 
149 A.L.R. 856 (1943), Judge Pine 
held that— 
such a written expression is 
conclusive and preclusive of all parol 
contradiction, there being no proof or 
allegation of fraud or mistake before 
this Court 


and dismissed the administrator's 
complaint. He appealed. 

The Court of Appeals reversed the 
trial court, 91 U.S. App. D.C. 38-50 
(May 22, 1952). It said that in con- 
sidering the case it must be remem- 
bered that the accounts originally 
belonged to Mrs. Murray, the dece- 
dent; that if the survivor, Mrs. Gads- 
den, was entitled to them, ownership 
must somehow have passed from the 
decedent to her; that Mrs. Gadsden 
could have acquired the title which 
she claims only through a bequest, 
a contract, a trust, or a gift made 
by Mrs. Murray. It discussed these 
four principles. 

(a) Bequest. That Mrs. Murray 
did not validly bequeath the ac- 
counts to her sister because the de- 
posit memoranda were not executed 
“in conformity with the Statute of 
Wills”. In that Mrs. 
Murray made no valid will bequeath- 
ing the funds to her sister. The court 
said that it realizes that its decision 
has the effect of frustrating what 
Mrs. Gadsden contends was Mrs. 
Murray’s testamentary desire; but 
that this effect is inevitable because 
if Mrs. Murray did have such inten- 
tion she unfortunately chose a means 
of expressing it which the law does 
not recognize as a valid will. Conse- 
quently, Mrs. Murray was intestate 
with respect to the savings accounts 
and as a result her husband is en- 
titled to share in the net funds along 


other words, 
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with his deceased wife’s sisters. The 
court repeated again, that Mrs. Mur- 
ray could accomplish the purpose 
which Mrs. Gadsden attributed to 
her only by making a will directing 
that her accounts be divided among 
her sisters, and this she did not do. 

We have cited Darlington to the 
effect that a surviving joint owner is 
ercitled to the whole unaffected by 
any disposition which the deceased 
joint owner may have made by his 
will. This rule is not violated be- 
cause the court just did not consider 
Mrs. Gadsden as a joint owner. It 
stated that Mrs. Murray intended, 
for her personal convenience during 
her life, to authorize Mrs. Gadsden 
to make withdrawals for her—a lim- 
ited purpose which Mrs. Gadsden 
clearly understood. 

(b) Contract. The court said that 
the deposit declarations were at most 
contracts between the two individu- 
als on the one hand and the building 
associations on the other, and that 
they were not contracts between the 
two women; that there was no con- 
sideration expressed, and none was 
pleaded or proved, and even if re- 
garded as contracts between the two 
women the documents did not set 
up a contractual arrangement giving 
title to the survivor, Mrs. Gadsden; 
that if the so-called contracts were 
to be effective only at Mrs. Murray's 
death then they were testamentary 
in character and obviously ineffec- 
tive for that purpose and any earlier 
transfer of title attributed to them 
could only have been by way of gift. 

(c) Trust. The court said that 
the mere language of the deposit 
documents, which makes no mention 
of a trust, does not raise the pre- 
sumption that a trust was estab- 
lished; that even had it done so the 
presumption would have been rebut- 
table; that it is the donor’s act which 
originates a trust and when that re- 
sult is attributed to some act of his it 
is the intent with which he did the 
act which is material in determining 
whether a trust was in fact created; 
that in this case the deposit docu- 
ments do not contain any language 
from which the presumption of an 
intention to create a trust might flow 


and even if the words “joint owners” 
could be thought to raise such a pre- 
sumption, it would be rebutted by 
proof tending to show that the ar- 
rangement was only for Mrs. Mur- 
ray’s convenience. 

(d) Gift. The court said that it 
construed Mrs. Gadsden’s theory as 
being that the three deposit agree- 
ments were clear expressions of Mrs. 
Murray’s intention to make gifts to 
her as of the dates they were exe- 
cuted, and Mrs. Gadsden says a dif- 
ferent intention cannot be shown 
by parol. To this the court cannot 
agree. It said that the requisites of 
a valid gift inter vivos are delivery, 
intention to make the gift and ab- 
solute disposition of the subject of 
the gift. The presumption, said the 
court, is that the funds were not 
memorials of gifts but were intended 
to set up an arrangement for Mrs. 
And that 
Mrs. Gadsden did not overcome the 


Murray’s convenience. 
presumption, as she failed to show 
an intention on Mrs. Murray’s part 
to make gifts in praesenti. And that 
her own testimony showed that Mrs. 
Murray intended, for her personal 
convenience during her life, to au- 
thorize Mrs. Gadsden to make with- 
drawals for her—a limited purpose 
which Mrs. Gadsden clearly under- 
stood. 

Parol Evidence Rule. The court 
in Murray discussed the parol evi- 
dence rule, as to whether this rule 
prevented extrinsic proof that Mrs. 
Murray did not intend, in executing 
the three instruments, to give Mrs. 
Gadsden a present interest as a joint 
tenant with resultant survivorship. 
The court said: 

When it is alleged a written 
instrument does not express the actual 
intention of its signers, the court may 
receive parol evidence as to what their 
real purpose was; and that, should a 
variance be found between the true 
agreement and its written expression, 
the court may reform the writing to 
cause it to express the actual intention 
of the parties. 


Of course, any appellate court can 
construe the parol evidence rule as it 


cares to. And this is the general 
practice. For McKelvey says that it 
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White Studio 


William Francis McDonnell was born 
in the District of Columbia and is a 
graduate of Georgetown Law School. 
He has been in general practice since 
1929. He has served as chairman and 
a member of various committees of the 
Bar Association of the District of Co- 
lumbia. He served with the Marines in 
the Pacific during World War II and 
is now a major in the Reserve. 





is at least open to question whether 
the so-called parol evidence rule is 
a rule at all either of evidence or of 
substantive law, for when it would 
conceal the real meaning and intent 
of the parties the courts do not en- 
force it. And he says it means little 
more than a convenience to which 
the courts may resort as a brief way 
of saying—if it is plain a party has 
agreed to do a thing, he should be 
held to his agreement. 
Summarizing, we may say from 
the Murray case that it does not 
abolish joint bank accounts with the 
right of survivorship in the District 
of Columbia. The court says that 
“we assume, for the present discus- 
sion, without deciding, that one who 
makes a deposit of his own funds in 
the names of himself and another 
may thereby create a joint tenancy 
of the account”. It then adds “but 
we hold that such a joint tenancy is 
not established unless it is the result 
of a gift or a trust as a condition 
precedent”. Our difficulty is in un- 
derstanding the relation of a gift or 
a trust to a joint account with right 
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of survivorship. Boiled down, Mur- 
ray holds that these joint accounts 
are still good so long as they are not 
challenged. And if challenged, parol 
evidence is admissible “to express 
the actual intention of the parties”. 
Perhaps they can be compared to 
divorce decrees obtained by residents 
of the District in other states—they 
are good until challenged in the Dis- 
trict. (Though the Supreme Court 
may have recently modified this 
rule.) Or, like the restrictive race 


A Correction 


As many of our readers have no 
doubt discovered for themselves, 
there was an unfortunate mix-up in 
the continuations of three leading 
articles in the December issue of the 
JournaL. Not only were the wrong 
page numbers given, but lines were 
omitted from three articles in the 
process of jumping from the front of 
the book to the back. By way of 
making what amends we can, the fol- 
lowing corrections are noted: 

In the article “Lawyers and Adop- 
tion” by Alex and Miriam Elson, 
lines were omitted from the last par- 
agraph beginning on page 1128 when 
that paragraph was continued on 
page 1177. The paragraph should 
have read as follows (the portion 
omitted is in brackets): 

We realize that there will be dis- 
agreement by some attorneys who are 
not engaged in black market opera- 
tions. They can point out that more 
than half the children adopted by 
non-related persons are placed [in- 
dependently of any assistance by rec- 
ognized agencies. They can argue 
that this condition will continue so 
long as there remains a gap between 
the needs of their communities and 
the funds 
agencies. They can point to success 
ful independent adoptions. They 


available to private 


believe that they perform an impor- 
tant service in helping clients secure 
children. 

In many communities some physi- 
cians make a practice of privately 
arranging adoptions for their pa- 
tients. The children are frequently 
placed with childless couples who 
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the Su- 


covenant cases decided by 
preme Court where it said that the 
law does not make the covenant it- 
self invalid, that no one would be 
punished for making it and volun- 


tary adherence would constitute in- 
dividual action only, but the state 
will not enforce the covenant be- 
cause of the equal protection provi- 
sion of the Fourteenth Amendment 
to the Constitution. 

It is apparent that the Murray 
case is a departure from stare decists 


have previously consulted the physi- 
cian. Patients or prospective parents 
are referred to a particular attorney 
in whom the physician has confi-| 
dence. Both physician and attorney 
are respected members of their pro- 
fession and act out of the best 
motives .... 

This correction offers us an oppor- 
tunity to refer to an article recently 
written by a doctor with the approv- 
al of the American Medical Associ- 
ation in which he strongly recom- 
mends the use of social agencies. The 
article is “The Safe Way To Adopt 
a Child”, by Milton I. Levine, M.D., 
Associate Professor of Clinical Pedi 
atrics, New York Hospital, Cornell 
Medical Center, This Week maga- 
zine, November 27, 1955, page 17. 

Eight lines were omitted from 
N. Griswold’s article 
The 
omission should have begun a new 
paragraph on page 1179 when the ar- 
ticle was continued from page 1116. 
On page 1116, Dean Griswold had 
observed that the controversy be- 


Dean Erwin 


“Lawyers and Accountants”. 


tween lawyers and accountants was, 
in his view, really one between the 
lawyers and the smaller firms of ac- 
countants on the one hand and the 
great national accounting firms on 
the other. He pointed out that there 
is no such thing as a national law 
firm, and many lawyers practice as 
individuals or in small partnerships. 
“The large partnership is definitely 
the exception.” The following lines 
should have followed: 

This is also true of a great many 
persons practicing in the accounting 
field. There are many persons prac- 
ticing by themselves, or in small and 


and the common law. It was a 
unanimous decision, written by Jus 
tice Wilbur K. Miller and concurred 
in by Justices Bennett Champ Clark 
and James M. Proctor, the latte 
two of happy memory. We trust very 
soon there will be a similar case 
before the United States Court of 
Appeals for the District of Columbia 
Circuit. It will be interesting to see 
it they hold to the same effect. “Via 
trita est tutissima: the trodden path 


is the satest”’. 


local partnerships. However, among 
accountants, we have another phe 
nomenon, namely, the huge nation- 
wide or international accounting 
firm with offices in a great many 
cities. 

Dean Griswold then went on to 
say that he felt these large account- 
ing firms were more apt to develop 
a confidence in their own ability 
which made it less likely that they 
would consult a lawyer on matters 
where a lawyer perhaps ought to be 
consulted. 

Two lines were omitted 
Harry N. Rosenfield’s 
“Consular Non-Reviewability”. The 


from 
article on 


paragraph from which these lines 
were dropped began on page 1112 
and was continued on page 1181. 
Chat paragraph stated that the Im 
migration and Naturalization Com 
mittees of both the Senate and House 
had approved bills to authorize re- 
view by the Secretary of State of visa 
denials in the cases of close relatives 
of persons in the United States whose 
petitions for preference quota visas 
had been approved by the Attorney 
General. The paragraph went on to 
say that the 84th Congress “has be- 
fore it bills to set up a Board of Visa 
and Immigration Appeals, to be ap- 
pointed by the President and con- 
firmed by the Senate, and to establish 
a Board of Visa Appeals within the 
State Department.” 

The JourNAL extends its apologies 
to the authors and to our readers fo 
these errors. We are still wondering 
what with the 
twenty-nine lines that were left out, 


our printer did 


since it seems unltkely that they 
would be useful anywhere else. 
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Americ \N CONSTITUTION- 
AL LAW. By Bernard Schwartz with 
a Foreward by A. L. Goodhart. Cam- 
England: The University 
Press. 1955. $5.00. Pages xi, 364. 
(American constitutional law is em 


bridge, 


bodied largely in the Federal Consti- 
tution and the 349 volumes of re- 
ports of the United States Supreme 
Court which together present a for- 
bidding corpus for anyone, lawyer 
or layman, who desires to know the 
essentials of the subject, but who is 
not prepared to spend a lifetime in 
its study. 

In his little volume on the subject, 
Professor Schwartz, who has been 
trained in the public law of England 
and France as well as he is in that of 
this country, has sought to do two 
things and he has done both of them 
admirably. 

First, in 160 pages he has outlined 
succinctly the structure of American 
constitutional government. He has 
stressed the bases of the system—a 
written constitution, judicial review, 
the separation of powers and the 
rule of law—and in the process he 
has compared at each point our ex- 
perience on these fundamental mat 
ters with English and French prac- 
tice. 

All too often the use of the com- 
parative approach in the study of 
law has tended to be confusing, but 
Professor Schwartz has a rare gilt of 
making complicated situations cleat 
by apt illustrations and succinct quo 
tations. In dealing with the compli- 
cated problems of our federal svstem 
appropriate references are made to 
Canadian experience and to the Aus 
tralian Commonwealth. The divi 
sion of powers between the nation 
and the states is discussed in the light 
of the possession by the states and 
the nation of the complete apparatus 


of law enforcement. The supremacy 
of national power within its field is 
presented in contrast with the doc- 
trine of dual federalism. The author 
selects the regulation of commerce 
as the particular field for illustrating 
how these principles work out in 
practice. In treating the problem of 
child labor he reviews the modern 
decisions under the influence of 
changing social philosophies. 

The chapter on the Congress cov 
ers such varied topics as its func 
tions, composition, privileges, or- 
ganization, rules, the enactment of 
laws, the supervision of administra- 
tion, powers of investigation and leg- 
islative expertise. 

Ihe chapter on the President deals 
with his varied responsibilities—his 
legislative role, his part in foreign 
affairs, his work as the administrative 
head of the government, his relations 
with the Cabinet, the work of the 
executive departments headed by 
Cabinet officers, the numerous inde 
pendent regulatory commissions and 
the need for administrative reorgan 
ization. 

The chapter on the courts, after 
explaining the work of the judiciary 
and the method of selecting judges, 
so different from the English practice 
on the one hand and the elective 
judiciary in most American states on 
the other, and the life tenure of fed 
eral judges in contrast with the rela 
tively short terms of most state 
judges, proceeds to describe the ju 
risdiction of the federal courts and 
the degree of control which the Con- 
gress exercises over it. The history 
of the coul:iets of the Supreme Court 
with the executive and a discussion 
of judicial self-limitation, especially 
with respect to political questions, 
reveal that rights stated under the 
Constitution are sometimes left un 


enforced out of judicial deference 


and that the Supreme Court is in 
tact far weaker than is commonly 
supposed. The chapter concludes 
with a discussion of stare decisis in 
constitutional law in contrast with 
the English practice of judicial in- 
fallibility. 

Part Two of the book entitled 
“Modern Developments” is particu- 
larly interesting because it deals with 
current problems but limitations of 
space preclude more than a passing 
reference to the several chapters. 
“The New Federalism” discusses the 
revolution in government which has 
resulted from the great depression 
and World War Il. This movement 
marked the abandonment of dual 
federalism, the tremendous expan- 
sion of national activities and of 
federal grants-in-aid under the au- 
thority of the general welfare clause. 
Che chapter on “Presidential Pre- 
rogative and the Steel Seizure Case” 
moves with the rapidity of drama. 
No case could better illustrate the 
importance of a learned, courageous 
trial judge. “The Changing Role of 
the Supreme Court” is concerned 
with judicial self-restraint on the one 
hand and the function of the court 
as the arbiter of the federal system 
and the guardian of civil liberties 
on the other. “The Negro and the 
Law” deals with one of the most vital 
problems confronting the country in 
which the law has developed at a 
pace undreamed of two or three 
years ago. “Civil Liberties and the 
‘Cold War’” is concerned with the 
Communist trials and loyalty pro- 
ceedings, with test oaths and restric- 
tions on “Administrative 
Law” is an incisive review of the 


aliens. 


efforts which have been made to 
meet the problems of bringing under 
the rule of law our far-flung system 
of administrative agencies. “The 
United States and the United Na- 
tions’ centers on the effect of the 
United Nations on the affairs of the 
United States and the limitations 
upon the treaty-making power under 
the Constitution. 

The reader leaves this little book 
with a conviction that he has learned 
much not only of the practice in the 
legislative, executive and administra 
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tive branches of the government but 
of comparable experience in other 
countries that would not be avail- 
able to him even if he had read all] 
of the reports of the United States 
Supreme Court. The book, more- 
over, makes delightful reading both 
as to style and content. 
ARTHUR T. VANDERBILT 

Supreme Court of New Jersey 


Feperatis MATURE AND 
=MERGENT, Edited by Arthur W. 
Macmahon. Columbia University Bi- 
centennial Conference Series. New 
York: Doubleday & Company, Inc. 
1955. $7.50. Pages 557. 

This volume is the result of one 
of five conferences held in connec- 
tion with the bicentennial program 
of Columbia University last year. 
Twenty-one contributors, mostly 
lawyers and political scientists, pre- 
sent their observations on the opera- 
tion of federal systems today. Ameri- 
can federalism provides the focal 
point for the study, though compara- 
tive analysis with federal systems op- 
erating in Canada and Australia, 
and supranational agencies in West- 
ern Europe suggest the problems 
which differing political traditions 
bring to achieving a working govern- 
mental relationship. 

The book is divided into four gen- 
eral sections. The first introduces the 
general nature and role of federalism 
as a system of government attuned 
to the realities of local and national 
life. 

The second is entitled 
“Basic Controls in a Maturing Sys- 
tem”. It is based entirely upon case 
studies of the intricate functioning 
of American federalism. In his chap- 
ter on “The Political Safeguards of 
Federalism: The Role of the States 
in the Composition and Selection 
of the National Government”, Pro- 
fessor Herbert Wechsler, of Colum- 
bia University Law School, empha- 
sizes the importance of the states in 
determining policy in the United 
States. He suggests that too much 
emphasis has been given to national 
usurpation of the states’ functions 
in our federal system and provides 


section 
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a thoughtful study of the role the 
states continue to play in American 
government. Also of interest are his 
remarks in defense of the electoral 
college as a wise method of safe- 
guarding the election of the Presi- 
dent and Vice President. Other chap- 
ters in this section deal with the 
function of political parties in the 
federal system, the umpiring duties 
of the courts and executive and legis- 
lative responsibilities. 

Section Three provides examples 
of federalism functioning in the 
problems of American economy, not 
included in two other of Columbia’s 
conferences on “National Policy for 
Economic Welfare at Home and 
Abroad” and “National Policies for 
Education, Health and Social Serv- 
ices”. Other fields such as agricul- 
ture, land and water resources, trade 
regulation and labor relations are 
the subjects for analysis. Through- 
out this section, devoted to individu- 
al cases, one is made aware of the 
importance of the fact that the spe- 
cial historical trends in each field 
form the basic criteria for dealing 
successfully with its problems in a 
changing economy. It is our Ameri- 
can pragmatic and non-ideological 
approach which works to solve suc- 
ceeding challenges as they arise 
rather than any attempt to set up 
generalized panaceas. 

In one of the most suggestive 
chapters in the book, Professor Ed- 
ward W. Weidner, of Michigan State 
College, discusses the problem of 
decision-making in the federal sys- 
tem. He advises that we think of our 
system not as a hierarchy of opposing 
jurisdictions, but as a series of co- 
operative agents for efficient govern- 
ment. He observes: “. . . there are 
relatively few clashes or compromises 
between state and national govern- 
ments. . . . The disagreements and 
conflicts that do arise and that may 
be encouraged by federalism’s struc- 
tural features are not basically 
clashes between state and national 
governments. Instead, they are clash- 
es between much smaller groups of 
people and the opposing groups are 
located within a single governmental 


level. ... [page 363)” 


The last section discusses the 
problems of supranational union in 
Western Europe. The special inter- 
cultural problems of Europe give 
federalism a unique meaning in a 
context totally foreign to that of the 
United States. The case studies of 
European problems exemplify the 
general obstacles which Harper's 
editor, John Fischer, mentions, in 
Section One, in his “Prerequisites of 
Balance”. He advises Europeans to 
consider carefully what American 
experience in federal solutions re- 
veals, the non-ideological 
nature of American constitutional- 
ism which relies upon self-restraint. 
He suggests: “. . . ‘I don’t like it, but 
I'll go along’ is an important key to 
the understanding of American poli- 
tics; a key seldom grasped by Euro- 
pean politicians who are obsessed 
with the notion of ideological purity 
[page 65].” 

It is unfortunate that Professor 
Macmahon’s introductions are un- 
even and sometimes more involved 
than the monographs they intro- 
duce. Yet he aptly suggests the time- 
liness of a study of federalism, es- 
pecially when greater unity in the 
free world is demanded. He wonders 
whether some form of federalism 
might not prevent the vital Western 
individual values of life from being 
swallowed up in any monolithic cen- 
tralization of power on our side of 


namely 


the Iron Curtain. 
Brook B. BALLARD, JR. 
Chicago, Illinois 


D UKE UNIVERSITY LEGAL 
AID CLINIC HANDBOOK. By 
John S. Bradway. Durham, North 
Carolina: Duke University Press. 
1954. $4.00. Pages 209. 

There has been a great deal of 
criticism of legal education on the 
ground that it does not prepare one 
for the practice of law. The Legal 
Aid Clinic has been the main answer 
of the law schools in training and 
teaching what Bradway calls basic 
professional methods, which include 
professional self-confidence, a sense 
of professional responsibility, a sense 
of interprofessional responsibility, 









anc 
less 
den 
and 
pra 
Bra 
Edi 
of | 
tior 
imp 
lega 
that 
wor 
subs 
inci 
but 
Int 
was 
den 
bibl 
met! 
writ 
assis 
case 
inal 
tion 
drill 

V 
beer 
have 
prok 
orde 
erin 
lists 
The 
tervi 
facts 
to gi 
has} 
and 
to a 
prof 
have 
a so 
will 
tive 
the | 

It 
of P: 
inter 
lawy: 
in th 
catio 
lishe 
Nort 
the « 
until 
way 










>rs 
sm 


AL 


rth 
25S. 


the 
yne 
gal 
ver 
nd 
Sic 
ide 
nse 
nse 
ity, 








and professional self-control. In Pro- 
fessor Bradway’s book, the law stu- 
dent looks at himself, his profession 
and other professions as a general 
practitioner would. As _ Professor 
Bradway states in 7 Journal of Legal 
Education 140 (1954), “The object 
of legal aid clinic work is not salva- 
tion for the law schools, but rather, 
improved public relations for the 
legal profession.” He further states 
that the content of legal aid clinic 
work is not limited to procedure or 
substantive law, which are taught 
incidentally in the legal aid course, 
but the main objective -is method. 
In the legal aid clinic at Duke, which 
was first established in 1931, the stu- 
dent learns of office practice, legal 
bibliography, legal ethics and legal 
method. Opportunity is given to 
write briefs for private attorneys, to 
assist the prosecution in criminal 
cases, to handle both, civil and crim- 
inal cases of actual clients, in addi- 
tion to various class meetings and 
drills. 

Various orderly check lists have 
been set up so that the student will 
have a method for handling various 
problems. For instance, there are 
orderly check lists in regard to gath- 
ering and evaluating facts and check 
lists for evaluating legal theories. 
The student should learn how to in- 
terview a client, to get all pertinent 
facts from him at the first interview, 
to give him reason to believe that he 
has made a wise selection of a lawyer, 
and to be able to handle the problem 
to a conclusion in a thorough and 
professional manner. He should also 
have the foundation for establishing 
a sound office system, in which he 
will have ready access to the substan- 
tive law which he has looked up in 
the past and other office files. 

It is believed that this handbook 
of Professor Bradway’s should be of 
interest to students, teachers, young 
lawyers and all who are interested 
in the practical aspects of legal edu- 
cation. Legal Aid clinics were estab- 
lished at Harvard, Minnesota and 
Northwestern as early as 1913, but 
the one at Duke was not established 
until 1931. However, Professor Brad- 
way has been the most prolific writer 


about and staunchest defender of 


legal aid clinics as a teaching device. 


His present book follows two earlier 
ones on the same subject, published 
in 1944 and 1946. Professor Bradway 
points out that clinic work gives a 
student a familiarity with his pro- 
fession and his relationship to other 
people and institutions that he does 
not get elsewhere in law school. He 
learns office routine and manage- 
ment. He realizes the importance of 
facts and fact-gathering methods. He 
gets a better understanding of the 
role of judges, juries, prosecutors, 
court clerks and process servers. The 
practical skills of interviewing, ne- 
gotiating, research and drafting, are 
taught. He learns of resources other 
than litigation that may be used in 
settling the problems of live clients. 
Bradway’s book further 
points out that in legal aid clinics 


Professor 


the student deals with cases from 
the beginning and not just the ap- 
pellate cases that he deals with im 
most law school courses. Legal aid 
clinic students are thus said to re- 
ceive training in law as practiced by 
lawyers. 

As Professor Bradway says “Law 
students exposed to the challenge of 
the human and legal problems aris- 
ing in a legal aid office have an ex- 
cellent chance to acquire an endur- 
ing urge for self-dedication. Here is, 
by all odds, the most realistic way 
to implement the principle: ‘Every 
man owes some of his time to the 
upbuilding of the 
which he belongs.’ ”’ 

To this might be added that all 
those sincerely interested in the legal 
profession and in legal education 
should read this informative and 
practical book of a pioneer in both 
legal aid and legal aid clinics. 

FRANCES CRAIGHEAD Dwyer 
Auanta, Georgia 


profession to 


Tue FORGOTTEN NINTH 
AMENDMENT. By Bennett B. Pat- 
terson. Indianapolis: The Bobbs- 
Merrill Company, Inc. 1955. $5.00. 
Pages ix, 217. 


From time to time dramatic events 
like the recent overthrow of Peron 
in Argentina remind us that the peo- 
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ple retain the ultimate power in po- 
litical government. The framers of 
our own Federal Constitution left 
no doubt on that score: they in- 
cluded that principle in the Ninth 
Amendment. There is a dearth of 
case law on the Ninth Amendment. 
The very first book in the history of 
constitutional law has just appeared 
on the subject. We lawyers are now 
indebted to Bennett B. Patterson, 
of the Houston Bar, for shedding 
light on what he aptly labels, The 
Forgotten Ninth Amendment. 

In the Godkin Lectures which Mr. 
Justice Jackson wrote just before his 
untimely death, he said: 

I could not remember that in my 
long experience in government litiga- 
tion I had ever made an argument 
based on the Ninth Amendment or 
that I had ever been obliged to meet 
one based thereon, and I could not 
recall ever having heard that Amend- 
ment mentioned by any Justice of the 
Court in conference or by any lawyer 
in an argument before it. 

In twelve short chapters, Mr. Pat- 
terson traces the legislative history 
of the Ninth Amendment; reviews 
the few cases which purport to con- 
strue it; and attempts to outline 
some of the unenumerated rights 
“retained by the people’. The au- 
thor concludes in Chapter 8 that the 
Ninth Amendment “was intended 
solely as a protection of our unenu- 
merated personal rights as individu- 
als as distinguished from our public 
or collective rights” (page 58). 

Part II of the book (Chapters 9- 
12) deals with great natural law con- 
cepts and the threat to individual 
rights in despotic and totalitarian 
forms of government. These chap- 
ters necessarily reveal the author's 
personal philosophy and some of his 
religious views of life. Perhaps he 
will not carry conviction with all of 
his readers in these chapters. Yet 
none will doubt his own sincerity. 
Few Americans will deny the desir- 
ability of the ideals he presents in 
his interesting Chapter 11 entitled 
“Our Bill of Obligations”. 

The author and the publisher 
have rendered a distinct service to 
the legal profession and historians 
in reprinting as an addendum to 
this volume The Annals of Congress. 
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The Annals contain the legislative 
debates on the amendments to the 
Federal Constitution. Now in handy 
form these Annals of Congress are 
available for every scholarly lawyer's 
library. 

This attractively printed little 
book is the first book published in 
the history of American constitution- 
al law solely devoted to the subject 
of the Ninth Amendment. At a time 
in history when individual rights are 
dwarfed by big governments, bigger 
alliances, and bombs with monstrous 
destructive power, it is refreshing 
and inspiring to contemplate the 
rights ‘‘retained by the people’’ 
which the Ninth Amendment specifi- 
cally attempts to protect. 

Dean Pound in his Introduction 
rightly says: 

Mr. Patterson does the law and 
juristic and political thinking a real 
service in calling attention specifically 
to the Ninth Amendment, in recalling 
and making conveniently accessible 
the debates over the Bill of Rights 
which led to the formulation and 
adoption of the first ten amend- 
ments. .. . 

At any rate we owe much to Mr. 
Patterson for bringing it to our notice. 


EUGENE C. GERHART 
Binghamton, New York 


Tue MORAL DECISION: 
RIGHT AND WRONG IN THE 
LIGHT OF AMERICAN LAW. By 
Edmond N. Cahn. Bloomington, In- 
diana: Indiana University Press. 
1955. $5.00. Pages 342. 

Professor Cahn of the New York 
University Law School has followed 
his The Sense of Injustice with a 
further anthropocentric view of law 
and its impingements upon ethics as 
well as the factors which enable 
ethics to impinge upon the law. He 
views this work as a prism applied 
to judicial decisions wherewith the 
moral import is illuminated or rath. 
er as an intellectual springboard 
from which a leap into ethical dis 
cussion follows trom a recital of the 
facts of well-chosen cases. In this 


discussion the author preferred to re- 
main unhampered in his determina- 
tion to follow his thoughts whereso- 
ever the conclusions might lead. It 
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was for this reason that he declined 
a grant from the Rockefeller Foun- 
dation in 1950 to assist his research 
for the volume that has now come to 
fruition. In anticipation of the con- 
tribution of this work and in recog: 
nition of the value of its predecessor 
in 1949, the American Philosophical 
Society in 1955 made Professor Cahn 
the eighth recipient of its coveted 
Henry M. Phillips Prize “for out- 
standing work in the science and 
philosophy of jurisprudence”. 

To illustrate the thesis that there 
is an overlap between law and mor- 
als and that in many instances, while 
the judge is deciding strictly legal 
questions, he is called upon to weigh 
moral issues, Professor Cahn draws 
upon actual cases raising problems 
in ethics about the value of being 
alive, the right to be young, the fam- 
ily as moral administration, love's 
right of privacy, the grounds for 
marriage, the grounds for divorce, 
honesty without policy, property and 
oppression, the radius of loyalty, 
government unofficial official, 
cheating on taxes, the citizen’s alle- 
giance, the quandary of the Good 
Samaritan, the artist and his work, 
the experience of magnanimity, par- 
tial disability and death; and, in the 
field of procedural law, the due 
process of moral decision, the free- 
dom to decide, the skills of compro- 


and 


mise, inference and evidence and the 
meaning of decision. 

The author presents this function- 
al thesis: “In practice, what the law 
is will always depend to some extent 
on what it ought to be. Moral influ- 
ences are among the most powerful 
and persistent factors in shaping 
both the general rules and the deci- 
sions in particular lawsuits . . . the 
evidence given in court has first 
passed through a series of filters, one 
of the filters being composed of a 
collection of silent moral presupposi- 
tions—prejudices sometimes, at other 
times sacred convictions. There is no 
understanding the law without pay- 
ing attention to its moral side.” The 
facts of each decision are first simply 
recited and then provocatively dis- 
cussed as “an opportunity to discover 
an entire spectrum of hidden moral 


interests and values’. No doubt these 
moral impulses exist, consciously or 
subconsciously in the mind of the 
judge or jury, but one must decide 
whether one is writing a law book or 
a book in ethics before one gets lost 
in the catching enthusiasm for moral 
discussion this work engenders. The 
perennial discussion of the relative 
place of law and morals must not be 
lost sight of nor should law and mor- 
als be suffered to be fused, confused 
or interfused as is likely from an 
uncritical acceptance of the work of 
this author. It were better to start 
with the frequently misunderstood, 
but still sound, sharp delineation of 
the two spheres as set forth by Justice 
Holmes. To do otherwise is to fall 
into the muddled treatments so com- 
mon to the works of the sociological 
and the psychological schools of ju- 
risprudence. Cahn has not kept the 
distinction so clear as he might have. 

If one forgets the law, save that 
the cases chosen are derived from 
actual legal decisions, and views this 
work as a work in ethics, it gains in 
import. It might be considered as a 
case book in ethics, comparable to 
the attempt made in 1922 by Profes- 
sor George Clarke Cox, of Dart- 
mouth, in his The Public Con- 
a Case Book in Ethics, 
which he announced as the first at- 


science, 


tempt to adapt the case method of 
the law to the teaching of ethics. As 
such a case book, the work under re- 
view is significant in its presentation 
of the author’s own views on morals. 
He is liberal, functional, humanistic 
and often subtly suggestive of ad- 
vances that can be made in ethical 
theory. Here, of course, not all will 
follow him but none can deny the 
stimulus of his analysis. He suggests, 
for example, that “... an enlightened 
moral classification—the kind we are 
seeking here—will not run along the 
traditional boundary line fixed by 
legal marriage....’" In the sphere 
of sexual questions, he advances 
moral views that border on the fringe 
of changing, but not yet changed, 
laws. If one turns from sex and life 
to death, we hear: “The law con- 
cerning death is life-oriented, shaped 
to the needs of the living and the 
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preservation of an ongoing social 


continuity. If one chooses to, one 
may infer that such is the real nature 
of our immortality—to fall from the 
tree of life and dissolving, fertilize 
its roots.” Or when he turns to pro- 
cedure and advances an attractive 
notion of “due process of moral de- 
cision”, he says: “Our position is that 
there are absolutely no moral ex- 
perts or authorities, whether they 
call themselves ministers, 
rabbis, farmers or professors. There 
are only levels and gradations of 
judgment, resolution, warmth, sensi- 
bility, and kindliness. The key of 
‘due process’ is for everyone's hand.” 
In approaching the variety of moral 


priests, 


problems he reviews so entertaining- 
ly and with a genial vein of humor 
so different from the usual moral 
pontificator, he never loses sight of 
one guiding principle: “It is a mis- 
leading over-simplification to talk of 
a moral standard as though it were 
something single and static.” If a 
reader is, therefore, searching fot 
moments of stimulation in the realm 
of ethics and some aspects of the 
relationship between law and ethics, 
this volume can be highly recom- 
mended. 
LesTER E. DENONN 

New York, New York 


Wor INDIVISIBLE, WITH 
LIBERTY AND JUSTICE FOR 
ALL. By 
York: Harper & 
$2.75. Pages 128. 

Peaceful revolutions are usually 
slow transitions, set in motion by 
one generation and completed by 
another. But there is today in West- 
ern Europe a revolution in the po- 


Konrad Adenauer. New 
Brothers. 1955. 


litical structure moving with the 
speed of a violent upheaval. This is 
the movement towards a United 
States of Europe. 

It is made by men in a hurry to 
finish the job and Konrad Aden- 
auer, Chancellor of the Federal Re- 
public of Germany, is one of these. 

Often called the “Churchill of 
Europe”, Doctor Adenauer, in this 


challenging testament of his faith in 


democracy and the future of Ger- 
many, has set forth the essence of 
his political philosophy. These are 
selections from his speeches concern 
ing three periods. 

The first period is from the found- 
ing of the Federal Republic in Sep- 
1949, 
trance into the Council of Europe 
in May, 1951. The second from the 


tember, until German en- 


negotiations for a European Delense 
Treaty (initialed in May, 1952) un- 
til its abandonment in August, 1954. 
The third period is from German 
entry into NATO together with the 
return of German sovereignty. 

.The viewpoints expressed here by 
Adenauer are not to be read in the 
context of the present, but rather as 
contributions to the developments 
of the past few years which brought 
free Germany to its present status 
in Europe. 

Doctor Adenauer confirms his be- 
liefs in the new United Europe 
which he has done so much to in- 
spire. “The choices are perfectly 
clear, and we face them open eyed. 
We want the integration of Europe, 
and we want to be allied with the 
West. For us there can be no doubt 
or scruples about that.” 

In speaking of the United States 
he supplies the title to this book. 
“In the past we Germans have com- 
mitted many blunders in foreign 
policy. We would be making the 
worst of all mistakes if we now did 
not seek alliance with the power 
which is now the leading power on 
earth and which desires ‘liberty and 
justice for all,’ including us.” 

He discusses the immediate and 
future problems of Germany. “As a 
German, as a European and as a 
Christian my most fervent desire and 
the supreme goal of all my work is 
the creation of a European com- 
munity of free and equal nations for 
the defense of freedom and peace in 
Europe and the world.” 

The unification of Europe is good 
news for the entire western world 
and particularly the United States. 
It is crucial to the security of the 
free world. We should know more 
about this revolution and the part 
that a peaceful Germany plays in 
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it. This inspiring as well as im- 
portant book gives us this under- 
standing. 


WILLIAM K. 


San Francisco, California 


Mopern POLITICAL 
THOUGHT: THE GREAT Is- 
SUES. Edited by William Ebenstein. 
New York: Rinehart & Company, 
Inc. 1955. $8.50. Pages 806. 


CoBLENTz 


It is normally easy to review an 
anthology by judicious skimming 
through familiar selections and sam- 
pling the unfamiliar, but Professor 
Ebenstein of Princeton University 
has done so able a job of marshalling 
chapters, artjcles and sections show- 
ing contrary views on basic issues of 
politics today that a reading from 
cover to cover is highly rewarding tor 
the time and effort. 

The work is divided into five 
major parts, with sixteen chapters 
containing ninety selections from 
Machiavelli to today, with seventeen 
of them from magazines and profes- 
sional journals appearing within the 
past decade. 

Tastes will, of course, differ but if 
nominations for the best of the arti- 
cles are in order, this reviewer would 
offer Russell’s Philosophy and Poli- 
tics, which the editor rightly hails as 
a contemporary classic; Mill’s On 
Liberty, still a stirring and hearten- 
ing stimulant; Arendt’s Total Dom- 
ination and Mass Murder, a gripping 
account of the psychological purpose 
of the gas chamber and the concen- 
tration camp; Lippmann’s views on 
the rule of law and regulation of 
property, taken from his The Good 
Society for its comparisons and con- 
trasts to his recent The Public Phil- 
osophy; Lilienthal’s The Case for 
Big Business; and Renan on nation- 
alism in his What Is a Nation? 

One of the features of the volume 
is the juxtaposition of articles de- 
bating prime issues by direct refer- 
ence to the views of each contributor. 
We have Hacker versus Lerner on 
the welfare state, Hegel against Kant 
on peace and war, Carr and Woolf 
as a conservative versus a liberal on 
Utopia and Reality and Niebuhr 
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against Guerard on world govern- 
ment, with the latter doing an effec- 
tive critical job on Niebuhr in gen- 
eral. 

The reader can orient himself to 
major issues of the day by balancing 
the selection given in the five main 
divisions on: philosophy, psychology 
and politics; the foundations of de- 
mocracy; anti-democratic thought; 
capitalism, socialism and the welfare 
state; and a concluding section on 
the possibilities for a transition from 
nationalism to world order. In the 
chapters elaborating upon these 
themes, the editor has presented suf- 
ficient to weigh the issues by the 
selections themselves, except for a 
lapse in the chapter on democratic 
socialism in which he might well 
have placed a passage from Hayek's 
The Road to Serfdom instead of 
placing him in a later section. 

The work can serve to acquaint 
the lawyer with the problems of poli- 
tics in all their current internal and 
international ramifications. As such 
it is to be recommended if your bag 
will hold but one book (a big one) 
for your retreat from office cares. 

Lester E. DENONN 
New York, New York 


Tue TROUBLE WITH COPS. 
By Albert Deutsch. New York: 
Crown Publishers, Inc. 1955. $3.00. 
Pages 233. 

The title of the book, the flam- 
boyant jacket and some of the very 
chapter headings, all belie the con- 
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tent and may well result in deterring 
from reading on the part of those 
who have developed a distaste for 
the “Inside Confidential” type of in- 
accurate and exaggerated type of 
exposé. 

In fact, this is a thoroughly worth- 
while work, by an author of the tem- 
perament, training and ability to 
qualify him as the expert he is in the 
field of problems in police adminis- 
tration. While it is comforting to a 
reviewer of a book such as this to 
find the author sharing the review- 
er’s opinions of many of the experts 
in the field whom both know (as is 
the present case), it is clear, quite 
apart from this coincidence, that 
Deutsch has been painstakingly care- 
ful to secure from all 
sources the best available proof to 


available 


support his conclusions. 

His praise and his criticism of the 
good and the bad in police adminis- 
tration are dispensed objectively and 
evenhandedly; when he describes 
cities such as Berkeley, California, or 
Milwaukee as among the best in 
police administration, or Chicago as 
near the bottom, the reader cannot 
escape the conviction that he is re- 
porting on the basis of facts carefully 
assembled and fairly evaluated. He 
follows a chapter on “Racketeers in 
Blue” with one pointing out im- 
provements in certain communities 
~“Cut-Rate Cops Are No Bargain” 
~and in so doing helps infinitely the 
reader’s understanding. 

For those who look for hope in 
what may seem an inadequate (or 
worse) police administration in theit 


own community, the two chapters on 
“August Vollmer—America’s Great- 
est Cop” are provocative and encour- 
aging. About a seventh of the book 
is given over to him and his works; 
the list of men who “grew up” under 
Vollmer in the Golden Days of 
Berkeley’s police administration and 
the eminence they have reached in 
the field of law enforcement is im- 
posing. 

The author’s understanding of 
human nature and of the problems 
besetting police officers appears 
throughout his writing and is best 
illustrated by his reference to the 
“breaking point factor” in all hu- 
man activity as, in many cases, de- 
terminative of whether an officer of 
the law stays straight or becomes 
crooked. 

Deutsch’s easily readable and non- 
technical work is not studded with 
footnotes; on the other hand, his 
quotations of authorities such as 
Dean Wilson, Vollmer, Bruce Smith, 
Chief Parker, Virgil Peterson and a 
host of others, leave the reader in 
little doubt that whether his chapter 
is on “Vice Squad—Danger Spot for 
Cops”, or “A Good Look at Lie De- 
tectors”, the author is constantly 
aware of the dangers of overgeneral- 
izing and of the need for fair, ana- 
lytical treatment of his subject. 

This is highly recommended read- 
ing for all those who profess to be 
interested in one of the most serious 
problems of modern day cities, large 
and small. 

Austin L. WYMAN 


Chicago, Illinois 
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Supreme Court Decisions 


Armed Forces... 


court martial of ex- 
serviceman for offense 
committed while in the 
service 


= United States ex rel. Toth v. 
Quarles, 350 U. S. 4, 100 L. ed. (Ad- 
vance p. 11), 76 S. Ct. 1, 24 U. S. 
Law Week 4005. (No. 3, decided 
November 7, 1955.) Judgment of 
the United States Court of Appeals 
for the District of Columbia Circuit 
reversed. 


Article $ (a) of the Uniform Code 
of Military Justice, providing for the 
trial by court martial of former 
members of the Armed Forces for 
offenses committed while they were 
in uniform, is unconstitutional. So 
holding in this opinion, the Su- 
preme Court overruled the Court of 
Appeals which had held the pro- 
vision valid. 

Toth served in the Air Force in 
Korea and was honorably  dis- 
charged. Five months after his re- 
turn to his home in Pittsburgh, he 
was arrested by military authorities 
on a charge of murder and conspir- 
acy to commit murder allegedly 
committed while he was in service 
in Korea. He was taken to Korea to 
be tried before a general court mat 
tial under Article 3(a) of the Uni- 
form Code of Military Justice which 
provides for the court martial of an 
ex-serviceman for “an _ offense 
against this code, punishable by con- 
finement of five. years or more and 
for which the person cannot be tried 
in the courts of the United States 
or any State or Territory. . ..” The 
Court of Appeals sustained the va- 
lidity of the article. 


Reviews in this issue by Rewland Young 


Review of Recent 


Mr. Justice BLACK reversed, speak- 
ing for the Court. While Article 
I of the Constitution gives Con- 
gress power “To make Rules for the 
Government and Regulation of the 
land and naval Forces”, the Court 
said that to extend this to civilians 
who were former members of the 
Armed Forces “would require an ex- 
tremely broad construction of the 
language used in the constitutional 
provision”. 


The proposed expan- 


sion of court-martial jurisdiction 
“necessarily encroaches on the juris- 
diction of federal courts set up un- 
der Article III of the Constitution 
where persons on trial are surround 
ed with more constitutional safe. 
guards than in military tribunals”, 
said the Court. The Court made 
much of the fact that the primary 
purpose of courts martial is the 
maintenance of discipline in the 
services. “. . . Army discipline will 
not be improved by court-martial- 
ing rather than trying by jury some 
civilian ex-soldier who has _ been 
wholly separated from the service” 
the Court observed. 

Mr. Justice REED wrote a dissent: 
ing opinion in which Mr. Justice 
Burton and Mr. Justice MINTON 
joined. The dissent viewed the ar- 
ticle, not as an effort to make a 
civilian subject to military law, but 
as an attempt to enforce obedience 
of servicemen during their service. 
The method used in Article 3 (a) 
was carefully chosen by Congress, 
the dissent argued, and was strictly 
limited to serious offenses and to 
offenses that could not be tried by 
civil courts in the United States. 

Mr. Justice MINTON also wrote a 
dissenting opinion in which Mr. Jus- 
tice Burton joined. This opinion 
took the position that by Article 3 

















George Rossman 


EDITOR-in-CHARGE 


(a), Congress retained jurisdiction 
after his separation from the service, 
to try Toth for a crime committed 
by him as an airman and for which 
he could have been tried by court 
martial if the crime had been discov- 
ered one minute before his dis- 
charge. 

The case was argued by William 
A. Kehoe, Jr., for Toth and by Si- 
mon E. Sobeloff for the United 
States. 


Taxation... 
transactions in 
commodity futures 


" Corn Products Refining Company 
v. Commissioner, 350 U. S. 46, 100 
L. ed. (Advance p. 23), 76 S. Ct. 
20, 24 U. S. Law Week 4003. (No. 
20, decided November 7, 1955.) 
Judgment of the United States 
Court of Appeals for the Second 
Circuit affirmed. 

The Supreme Court here decided 
that gains and losses resulting from 
the taxpayer’s “hedging operations” 
involving purchases and sales of 
corn futures were ordinary, and not 
capital gains and losses. 

The Corn Products Refining Com- 
pany is a manufacturer of products 
made from grain corn and used be- 
tween thirty-five and sixty million 
bushels of corn a year between 1937 
and 1942. In 1934 and 1936, 
droughts brought a sharp increase 
in the price of spot corn, and, as a 
hedge against such price increases, 
Corn Products began to establish a 
long position in corn futures, taking 
delivery on its futures contracts 
when necessary for its manufactur- 
ing operations and selling the re- 
mainder if no shortage was immi- 
nent. If shortages of corn appeared, 
it sold futures only as it bought spot 
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corn for grinding, thus reaching a 
balance so far as any increase in 
spot corn prices was concerned. It 
made no effort to itself 
against a decline in prices. 

In 1940, the company netted a 
profit of $680,587.39 in corn futures, 
but in 1942, it had a net loss of 
$109,969.38 in its futures 
tions. The 
whether the gains and losses from 
the dealings in futures were capital 
gains and losses or ordinary profit 
and loss from the firm’s manufac- 
turing operations. Both the Tax 
Court and the Court of Appeals for 
the Second Circuit held that the 
gains and losses were ordinary. 

Mr. Justice CLark delivered the 
opinion of the Supreme Court af- 
firming. The Court rejected Corn 
Products’ argument that its futures 
activity was separate and apart from 
its manufacturing operations, say- 
ing that these transactions on the 
contrary were vitally important to 
the company’s business as a form of 


protec t 


transac- 


issue in this case was 


insurance against increases in the 
price of raw corn. Corn Products 
was exceedingly vulnerable to rises 
in raw corn prices and its purchase 
of corn futures assured it of a source 
of supply that was admittedly cheap- 
er than constructing additional sto- 
rage facilities for raw corn. The 
company also argued that its futures 
dealings did not amount to true 
“hedging”, since it did not secure 
complete protection in its market 
operations. But, the Court declared, 
petitioner feared a price rise more 
than a decline and it purchased 
partial insurance against its prin- 
cipal risk. Gains and losses from 
such “insurance” are ordinary busi- 
ness gains and losses. 

Mr. Justice HARLAN took no part 
in the consideration or decision of 
the case. 

The case was argued by Samuel 
A. McCain for petitioner and by 
Charles K. Rice for the United 
States. 


Taxation .. . 
sale of treasury stock 


® United States v. Anderson, Clay- 
ton and Company, 350 U.S. 55, 100 
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L.. ed. 


(Advance p. 28), 76 S. Ct. 
25, 24 U. S. Law Week 4001. (No. 


November 7, 
United 


Court of Claims affirmed. 


26, decided 
Judgment of the 


1955.) 
States 


The Supreme Court has expressed 
its agreement with the Court of 
Claims that a corporation’s resale of 
stock purchased from the estate of 
a deceased shareholder, pursuant to 
a plan for limiting corporate own- 
ership, did not constitute dealing 
with the stock “as it might in the 
shares of another corporation” with- 
in the meaning of Treasury Regula- 
tions 111, §29.22 (a)-15, at least un- 
der the particular facts. 

M. D. Anderson was one of the 
principal officers of Anderson, Clay- 
ton and Company. At the time ol 
his death, he owned 18,574 shares 
of the company’s common. stock, 
having a par value of $1 a share. 
Pursuant to a written agreement be- 
tween the corporation and its com- 
mon stockholders, all of whom were 
company officers, the corporation 
purchased Anderson’s shares at their 
book value of $50.79 a share. These 
shares were not retired, but were 
retained as treasury stock. While in 
the treasury, they could not be vot- 
ed nor were dividends paid on them. 


In 1944, the company sold 6,500 
of these shares to junior officers at 
the then book value of $112.68 per 
share. The United States imposed a 
long-term capital gains tax of $100,- 
571.25 on the difference between the 
price paid to Anderson’s estate and 
that received from the sale in 1944. 
The company paid the tax and sued 
for recovery in the Court of Claims, 
taking the position that no long- 
term capital gain resulted because 
it was not dealing in its stock “as 
it might in the shares of another cor- 
poration” as contemplated in Treas- 
ury Regulations 111, §29.22 (a) -15. 
The Government argued that there 
was a taxable gain under Section 
22 (a) of the 1939 Internal Revenue 
Code (which the regulation inter- 
prets) because the shares were not 
retired but were reissued. The Court 
of Claims sustained the company. 

The affirmed, 


Supreme Court 


speaking through Mr. Justice Mn- 


The Court stressed the fact 


that the purchase and sale of the 


TON. 


stock was made pursuant to a con- 
tract entered 
shown purpose of advantageous in- 
vestment. The agreement was in- 
tended to maintain distribution of 


into without any 


the stock among the responsible and 
active members of the company, and 
no consideration was given to the 
opportune time for purchase or sale. 
While lodged in the treasury, the 
stock could not be voted and earned 
no dividends, rights incident to the 
ownership of common stock of other 
corporations. “When viewed in its 
entirety”, the Court declared, the 
transaction “limited to a wholly in- 
tracorporate with no ele- 
ment of speculation or gain envi- 
sioned from dealing in its shares, 


purpose 


does not constitute dealing by the 
corporation in its own shares as it 
might deal in the shares of another 
corporation within the meaning ol 
the regulation”. 

Mr. Justice Doucias and Mr. Jus- 
tice Burton dissented without opin- 
ion. 

The case was argued by H. Brian 
Holland for the United States and 
by John C. White for the company. 


United States... 
Coast Guard negligence 
in maintaining a 
lighthouse 


"Indian Towing Company v. 
United States, 350 U.S. 61, 100 
L. ed. (Advance p. 83), 76 S. Ct. 
122, 24 U. S. Law Week 4017. (No. 
8, decided November 21, 1955.) 
Judgment of the United States 
Court of Appeals for the Fifth Cir- 
cuit reversed. 

A chief petty officer’s reluctance 
to venture out into the weather to 
check the connections on the light 
of a lighthouse on Chandeleur Isl- 
and, Louisiana, may cost the Gov- 
ernment $62,659.70. The Supreme 
Court held in this decision that the 
owners and insurers of a tug whose 
cargo was damaged when it ran 
aground on the island when the 
light was not burning are entitled 
to bring suit under the Federal Tort 
Claims Act. 
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The complaint alleged that the 
grounding of the tug was due solely 
to the failure of the light which in 
turn was caused by the negligence 
of the Coast Guard in maintaining 
the light. The Government moved 
to dismiss the suit, filed in a federal 
district court in Louisiana, on the 
ground that it had not consented 
to be sued. The Court of Appeals 
for the Fifth Circuit affirmed pe 
curiam the grant of the Govern- 
ment’s requesi for dismissal. (The 
Supreme Court affirmed the judg- 
ment of the Court of Appeals by 
an equally divided court, 349 U.S. 
926, but later granted a petition for 
a rehearing and vacated its earlier 
judgment.) 

The opinion of the Supreme 
Court was delivered by Mr. Justice 
FRANKFURTER. 


The Federal Tort Claims Act 
makes the Government liable for 
the negligence of its employees, 
while acting within the scope of 
their employment, “in the same 
manner and to the same extent as a 
private individual under like cir- 
cumstances . The Government 
contended that this language ex- 
cluded liability for negligence in the 
performance of activities, such as 
maintaining lighthouses, which pri- 
vate persons do not perform. To 
this the Court replied that “it is 
hornbook tort law that one who un- 
dertakes to warn the public of dan- 
ger and thereby induces reliance 
must perform his ‘good samaritan’ 
task in a careful manner’. The 
Court refused to accept the Gov- 
ernment’s analogies to the law of 
municipal corporations, saying that 


Review of Recent Supreme Court Decisions 


Congress did not intend to “draw 
distinctions so finespun and capri- 
cious”. 

Mr. Justice Reep, joined by Mr. 
Justice Burton, Mr. Justice CLARK 
and Mr. Justice MINTON, wrote a 
dissenting opinion. The dissent 
would have accepted the Govern- 
ment’s municipal corporations anal- 
ogy. It was pointed out that navi- 
gation lights are similar to traffic 
lights, and in Louisiana (whose tort 
law applies under the terms of the 
Tort Claims Act), municipal cor- 
porations are not liable for injuries 
sustained as a result of the negli- 
gence of employees of the city in 
maintaining trafic lights. 

The case was argued by Richard 
B. Montgomery, Jr., for petitioner 
and by Lester S. Jayson for the 
United States. 


Forthcoming Traffic Conferences 


January 9-11 
January 23-25 
January 26, 27 
January 30, 31 
February 1-3 
February 6-8 
February 23-25 
March 1-3 


March 6-9 
March 19-2] 


April 9-1] 
April 23-25 
May 7-9 

May 14-16 
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What’s New in 


The current product of courts, 





the Law 


departments and agencies 


Adoption... 
consent of parents 


® Ina field where there is divergence 
of judicial opinion, the Supreme 
Court of Indiana has held that natu- 
ral parents do not have an absolute 
right to revoke their consent to an 
adoption prior to the entry of a final 
decree. 


The Court declared that there was 
no basis either in the state’s adoption 
statute or in reason for a rule which 
would permit the parents arbitrarily 
to change their minds about their 
consent. On the contrary, the Court 
asserted, such a rule would obliterate 
the purpose of obtaining a consent 
in advance of placement of the child 
in the foster home. 

The result of this, the Court con- 
tinued, would be to discourage quali- 
fied prospective parents from seeking 
children through adoption. “It 
would subject every adoptive parent 
and child to the possibility of a most 
cruel and emotional turmoil, and be- 
cause of this fact it would make 
adoptive parents the ready prey of 
possible unscrupulous parents”, the 
Court said. The Court emphasized 
that the primary consideration in an 
adoption proceeding is the child’s 
best interests. 

The Court rejected the contention 
that one of the purposes of the trial 
period during which the child is in 
the adoptive home is to permit the 
natural parents to consider the ad- 
visability of their consent. The Court 
said they had ample time to do that 
before signing the consent and that 
in the absence of fraud and duress, 





Editor’s Note: Virtually all the material 
mentioned in the above digests appears 
in the publications of the West Publish- 
ing Company or in The United States 
Law Week. 
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they could not revoke the consent 
later. 

(Rhodes v. Shirley, Supreme Court of 
Indiana, October 3, 1955, Achor, J., 129 
N.E. 2d 60.) 


Aeronautical Law... 
federal pre-emption 


#® An attempt by a Long Island vil- 
lage to prevent aircraft from flying 
over it at less than 1,000 feet altitude 
has been voided by the United States 
District Court for the Eastern Dis- 
trict of New York. The field of ai 
navigation regulation has been pre- 
empted by the Federal Government 
under the commerce clause, the 
Court ruled. 

The case involved the validity of 
an ordinance of Cedarhurst, which 
lies adjacent to New York Interna- 
tional Airport (Idlewild) . The ordi- 
nance prohibited airflights over the 
municipality below 1,000 feet. But 
the village lies in the path of some 
approach patterns to Idlewild for 
which the Civil Aeronautics Board 
has prescribed altitudes less than 
1,000 feet. For prior proceedings in- 
volving a preliminary injunction, see 
106 F. Supp. 521 (39 A.B.A.J. 233; 
March, 1953) and 201 F. 2d 273. 

After reviewing the development 
of aviation in the United States and 
the congressional enactments of the 
Air Commerce Act of 1926 and the 
Civil Aeronautics Act of 1938, the 
Court declared that it was apparent 
that Congress had adopted a compre- 
hensive plan for regulation of ait 
traffic in the navigable airspace. By 
these statutes, and the regulations 
adopted in pursuance of them, Con- 
gress has acted to such an extent as 
to effect pre-emption of the field, the 
Court stated. The ordinance was ac- 
cordingly found void and unconsti- 
tutional. 


“While the exercise of the Con- 





Richard B. Allen - 
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ASSISTANT 


gressional power to regulate com- 
merce’, the Court remarked, ‘does 
not prevent states from exercising 
their inherent powers outside of the 
fields preempted by Congress . . . it 
does preclude the states from regu 
lating those phases of national com 
merce ‘which, because of the need of 
national uniformity, demand that 
their regulation, if any, be prescribed 
by a single authority’ [quoting from 
Southern Pacific Company vy. Arizo- 
na, 325 U.S. 761-767}.” 

The Court further rejected the 
contention that federal legislation 
extended only 1,000 feet. 
While this altitude has been specified 
as the minimum safe altitude over 
congested areas, the Court said, the 
CAB has been given ample authority 
to prescribe lower altitudes for take 


above 


offs and landings. 


(Allegheny Airlines, Inc. v. Village of 
Cedarhurst, United States District Court, 


oO" 


Eastern District of New York, June 27, 
1955, Bruchhausen, J., 132 F. Supp 871.) 


Antitrust Law... 
conspiracy 

® The competition of the market 
place “in the midst of which even 
giants may fall” should not be con- 
fused with antitrust laws, according 
to the Court of Appeals for the Sec- 
ond Circuit. Thus the Court has af- 
firmed the district court’s dismissal 
of the complaint in a case where the 
Court thought the financial failure 
of a treble-damage antitrust plaintiff 
was caused by competition rather 
than a group boycott by its custom 
ers. 

The plaintiff was a wholesale dis- 
tributor of magazines and reprints 
in the New York City area. Its biggest 
customer was Curtis Publishing Com- 
pany, which became dissatisfied with 
the plaintiff's service in 1947 and set 
up thirteen new wholesaling units. 
It was necessary for Curtis to subsi- 
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dize these units if they handled only 
Curtis publications. To escape this, 
Curtis sought out and eventually at- 
tracted all the plaintiff's customers, 
and the plaintiff went out of business 
in 1949. 

This was a group boycott, the 
plaintiff contended, in suing for 
treble damages under the Sherman 
and Clayton Acts, 15 U.S.C.A. §§]1, 
2, 15 and 26. But the Court found 
that Curtis had a complete right to 
establish and subsidize its own dis- 
tribution system and to compete 
with the plaintiff for customers. 

The Court found there was an ab- 
sence of proof of conspiracy among 
the defendants for price fixing or 
elimination of competition—the hall- 
marks of antitrust litigation. 

(Interborough News Company v. Cur 
tis Publishing Company, United States 
Court of Appeals, Second Circuit, August 
26, 1955, Medina, J., 226 F. 2d ——.) 


Constitutional Law... 
separation of powers 


® The General Counsel of the Secur- 
ities and Exchange Commission has 
been absolved of contempt charges 
by the Court of Appeals for the Sixth 
Circuit. The Court has held that he 
and two other representatives of the 
Commission were acting within valid 
rights in refusing to disclose confi- 
dential information and files in a 
federal district court lawsuit. 

The General Counsel had refused 
to divulge intra-office correspond- 
ence, memoranda and reports of the 
SEC relating to that agency’s investi 
gation of a non-registered voting 
trust. The case in which the refusal 
occurred was a stockholders’ deriva- 
tive action to which the SEC had at 
no time been a party. The plaintiffs 
had sought to gain access to the rec- 
ords by subpoena of the agency’s em 
ployees. 

The refusal of the General Coun 
sel and the other Commission rep- 
resentatives to produce what the 
Commission considered confidential 
intra-agency communications was 
based on SEC rules adopted under 
authority of the Securities and Ex- 
change Acts of 1933 and 1934, 15 
U.S.C.A. §77s (a) and 78w (a). They 


had also been instructed by the Com- 
mission not to disclose the informa- 
tion. 

Actually a limited tender of the 
confidential files had been made. 
This was that the trial judge would 
examine each document as to which 
the privilege was claimed, and in 
the event the document was deemed 
not privileged, it would be sealed 
for delivery to the court of appeals 
for its decision on an appeal of the 
trial judge’s ruling. 

This procedure was not satisfacto- 
ry to the trial judge, however, and 
when the General Counsel persisted 
in, claiming the confidential-docu- 
ment privilege, the trial judge sum- 
marily held him in contempt, denied 
him right to counsel and remanded 
him to the marshal. 


The Sixth Circuit reversed the 
contempt order and ruled that the 
General Counsel was “within [his] 
lawful rights in declining to produce 
the reports and intra-agency com- 
munications demanded by the attor- 
ney for plaintiffs and by the district 
judge”. The Court held that the SEC 
regulations relied on were within the 
scope of the legislative mandate of 
the Securities and Exchange Acts 
and that under the doctrine of sepa- 
ration of powers the judiciary could 
not require an executive agency to 
produce its confidential files. 

The Court pointed out that just 
as the mental processes of a judge in 
reaching a decision cannot be scru- 
tinized, so the integrity of the ad- 
ministrative process must be equally 
respected. 

Even if the General Counsel had 
been mistaken in his claim of privi- 
lege, the Court remarked, his deten- 
tion, as an attorney “standing upon 
his rights”, should have been nothing 
more than pre forma. And, the Court 
continued, substantial justice would 
demand that he be given “benefit of 
counsel and an opportunity for re- 
view by an appellate court before 
being deprived of his liberty with 
resultant ignominy”. 

(Appeal of the United States Securi- 
ties and Exchange Commission, United 
October 19, 1955, Martin, J., 226 F. 2d 
501.) 


What's New in the Law 


Equity... 
righting wrongs 

® Although loath to do so, the Su- 
preme Court of Tennessee has re- 
fused to grant equitable relief as an 
aid to the enforcement of that state’s 
automobile financial responsibility 
law. 

The plaintiff was injured in an 
automobile accident involving the 
defendants, who carried no liability 
insurance. Under Tennessee’s finan- 
cial responsibility statute, the defend- 
ants had to show financial responsi- 
bility in one of four ways: (1) by 
filing proof of insurance, (2) by de- 
positing in cash the amount of all 
damages, not exceeding $11,000, (3) 
by executing a bond or (4) by fur- 
nishing releases. 

In the case of failure to comply, 
the statute provides that the driver’s 
license of the operator shall be re- 
voked and the registration of the car 
involved in the accident cancelled, 
together with fine and imprisonment, 
or both. 

In the instant case the defendants 
owned considerable real estate, but 
had not complied with the statute's 
provisions. The plaintiff sought an 
injunction to restrain the defendants 
from transferring or encumbering 
the property, on the theory that she 
had an equitable lien on the real 
estate to compel compliance with 
the financial responsibility law. 

But the Court ruled that whatever 
right the plaintiff had must be with- 
in the four corners of the act, and 
that the remedies for violation of the 
act expressed therein were exclusive. 
The Court remarked that equity 
“cannot be expected to find a remedy 
for every wrong that is perpetrated 
in this complex mechanical age, 
even though a high purpose may, 
and often does, impel [it] to do so.” 

(Turner v. Harris, Supreme Court of 
Tennessee, August 2, 1955, Neil, C.]., 
281 S.W. 2d 661.) 


Evidence , . . 

business records 
® Two courts have recently deter- 
mined that hospital records qualify 
for admission in evidence as business 
records. But in one of the cases the 
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What's New in the Law 


Court limited admission to those 
parts of the records relating to the 
diagnosis and treatment of the pa- 
tient. 

In one case the Court of Appeals 
for the Ninth Circuit ruled that con- 
sultation made by 
attached to a hospital staff were ad- 
missible under the federal business- 
records act, 28 U.S.C.A. §1732. 

The action was against the master 


reports doctors 


of a tuna fishing vessel for the wrong- 
ful death of the ship’s chief engineer. 
The administratrix contended that 
the master was negligent because of 
his delay in putting the ill chief en- 
gineer ashore. The hospital record 
tended to prove the master’s defense 
that there was no causal connection 
between any of his 
death. 

The Court pointed out that the 
reports were made in accordance 
with regulations of the hospital, on 


acts and the 


standard forms and at the request of 
the decedent’s personal physician. 
Thus, the Court concluded, the re- 
ports were “made in the regular 
course of business” and admissible. 
Having met the test of the statute, 
the Court added, the reports were 
admissible even though they con- 
tained hearsay and admission denied 
the right to cross-examine the doc- 
tors who made the reports. 

(Medina v. Erickson, United States 
Court of Appeals. Ninth Circuit. Octo- 
ber 19, 1955, Wiig, ]., 226 F. 2d 475.) 
® In the other case, decided by the 
New York Court of Appeals, the 
Court was in agreement on admissi- 
bility of hospital records under the 
business records law of that state 
insofar as the records related to the 
diagnosis, prognosis and treatment 
of an injured defendant. But it split 
four-to-three on the admissibility of 
that portion of the records contain- 
ing the plaintiff's narration of the 
accident, which was unfavorable to 
him and which was given to a physi- 
cian upon his entrance to the hospi- 
tal, 

The majority held that the plain- 
tiff’s story of the accident did not 
qualify under the business-records 


rule. Its reasoning was that this por- 
tion of the hospital record was not 


72 American Bar Association Journal 


germane to diagnosis or treatment, 
and that therefore it did not qualify 
under the statutory language as a 
record “made in the regular course 
of any business, and it was the regu- 
lar course of such business to make 
such memorandum or record... .”’ 

The three dissenters thought that 
the business-records rule should have 
little to do with the case. They felt 
that the plaintiff's story as given in 
the hospital record was good as an 
admission against interest, since the 
plaintiff himself had introduced the 
other portions of the record. But 
even if viewed as a business-record 
case, the entire record should be ad- 
missible, in the absence of any sus- 
picion it was not regularly made, the 
minority declared. 

(Williams vy. Alexander, Court of Ap- 
peals of New York, October 13, 1955, 
Fuld, J., 309 N.Y. 283, 129 N.E. 2d 417.) 


Labor Law... 


harassing tactics 


® Remarking that federal labor leg- 
islation “does not forbid industrial 
strife”, the Court of Appeals for the 
District of Columbia Circuit, with 
one judge dissenting, has refused to 
find that a union’s campaign of ha- 
rassing tactics against an employer 
was a failure to bargain in good 
faith under the Taft-Hartley Act. 

Until 1947 unions were not under 
a legislative obligation to bargain 
in good faith, as were employers. 
Taft-Hartley placed both groups on 
an equal plane, and defined collec- 
tive bargaining. (29 U.S.C.A. §158 
(d)) as “the performance of the 
mutual obligation of the employer 
and the representative of the em- 
ployees to meet at reasonable times 
and confer in good faith... but such 
obligation does not compel either 
party to agree to a proposal or 
require the making of a_ conces- 
ston.... 

In the instant case, after a former 
contract had expired and while ne- 
gotiations for a new one were under 
way, the union directed a series of 
harassing incidents which included 
organized refusals to work overtime, 
unauthorized extensions of rest peri- 
ods, refusals to work special hours, 











unannounced walkouts and_ slow- 
downs. The employer was not in- 
formed of any specific demands 
which these tactics were designed to 
enforce nor what concessions it could 
make to avoid them. 

The NLRB found the 
pattern of activity to be a refusal to 
bargain in good faith, but the Court 
refused to enforce the order insofar 
as it related to the harassing tactics. 
“There is not the slightest inconsist- 
ency between a genuine desire to 
come to an agreement and use of 


economic pressure to get the kind of 


union’s 


agreement one wants”, the Court de- 
clared. 

The Court said that such tactics 
were probably “unprotected” in the 
sense that the employer could have 
lawfully discharged the employees 
who used them. But that possibility 
would not make the conduct evi- 
dence that a union was not bargain- 
ing in good faith, the Court added. 

Since the old contract had expired 
at the time of the activity, the Court 
remarked that the union could have 
called a strike and no inference of 
bad-faith bargaining would have 
arisen. Therefore, it reasoned, no in- 
ference could arise from a partial 
withholding of services. 

The dissenter asserted that one of 
the prime purposes of the National 
Labor Relations Act and the Labor- 
Management Relations Act is the 
achievement of industrial peace. He 
conceded that the union could have 
either called a strike or continued its 
members at work during the nego- 
tiations. It did neither, he said, but 
followed a course of conduct “in 
which the employees sought and in- 
tended to continue work upon their 
own notion of the terms which 
should prevail”. This conduct, he 
felt, demonstrated that the union 
failed to bargain in good faith. 

(Textile Workers Union of America 
v. NLRB, United States Court of Ap- 
peals, District of Columbia Circuit, Oc- 
tober 27, 1955, Edgerton, J.) 


Military Law... 
discredit to service 


= Does a serviceman in a foreign 
country bring discredit on the Armed 
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Forces of the United States by re- 
fusing to testify at a coroner’s in- 
quest? The United States Court of 
Military Appeals say no. 

A soldier was called to testify at 
an inquest conducted by a Canadian 
coroner. After answering some ques- 
tions, he refused to respond to any 
more because he thought they were 
irrelevant. He was found in 
tempt and jailed for eleven days, 


con- 


after which he appeared and an- 
swered all the questions. The Army 
charged him with bringing discredit 
on the military service in violation 
of Article 134 of the Uniform Code 
of Military Justice, 50 U.S.C.A. §728. 

The Court ruled that the soldie: 
had a right to test his legal right to 
refuse to answer without bringing 
discredit on the military service. The 
Court said it had no quarrel with 
the theory that members of the 
Armed Forces have a positive duty 
to co-operate with law enforcement 
officials of a friendly nation. But, it 
continued, that proposition cannot 
be employed “where an accused 
merely seeks to test a substantial 
right which he believes, on reason- 
able grounds, that he is entitled to 
exercise”. 

While the soldier may have proved 
his point, it was of little practical 
value. The Court affirmed, without 
comment, his convictions for absence 
without leave and disobedience of a 
noncommissioned officer. 

(U.S. v. Sinigar, United States Court 
of Military Appeals, September 16, 1955, 
Latimer, J., 6 U.S.C.M.A. 330.) 


Military Law... 
prisoners of war 


® The first case in the United States 
Court of Military Appeals involving 
a Korean War “turncoat GI” has 
failed to bring any judicial consider- 
ation of brainwashing. Rather, the 
case turns out to be a routine af- 
firmed conviction for communicat- 
ing with the enemy and informing 
on other PWs to secure favorable 
treatment—violations of Articles 104 
and 105 of the Uniform Code of 
Military Justice, 50 U.S.C.A. §§698 
and 699. 

The 


accused did not raise the 


questions of torture or brainwashing. 
He did not contend that he commit- 
ted any of the offenses charged be 
cause he was compelled to do so by 
torture, by deprivation of food oi 
medicine, by incessant interrogation, 
or by Communist “political educa- 
tion”. The Court thus found that it 
was not required “to determine the 
legal consequences of coercion, ei- 
ther mental or physical, or the legal 
effects of such subjective influences 
as the ‘fence complex’”’ 

The soldier was captured by the 
Chinese Communists in 1950 and was 
one of the United States servicemen 
who declined repatriation during the 
prisoner exchange of 1953. Later in 
that year, however, he decided that 
he wanted to come home. 

The Court affirmed a sentence of 
dishonorable discharge, total forfei- 
tures and confinement for ten years. 

(U.S. vy. Dickenson, United States 


Court of Military Appeals, September 
30, 1955, Quinn, C.J., 6 U.S.C.M.A. 438.) 


Nuisances... 
baseball and noise 

® A New Jersey electronics engineer 
who claimed his homework mathe- 
matics was disturbed by the noise 
from a neighboring Little League 
ball park has found no friend in the 
Superior Court of New Jersey, Ap- 
pellate Division. The Court has de- 
nied him an injunction to require 
the Little Leaguers to pick up their 
park and get out. 

The games were played on some 
publicly owned land adjacent to the 
plaintiff's house from 6:15 to 8:00 
in the evenings, but not on Sundays. 
About fifty to one hundred persons 
usually attended. The plaintiff com- 
plained that his early evening com- 
placency was ruined by the games. 
And not only was he distracted, he 
said, but his 
wouldn't go to sleep while hearing 


four-year-old son 


the cheers of the nearby spectators. 

These noises, the Court ruled, had 
not been proved so material and sub- 
stantial in character as to support 
the extraordinary remedy of injunc- 
tion. The Court also felt that Little 
League baseball was a good deterrent 


to juvenile delinquency. 


What's New in the Law 


“Courts, in the progressive con- 
struction of our decisional law’, the 
Court remarked, “cannot be insensi- 
ble to the social pulsations of an 
ever-changing civilization and inat- 
tentive to the necessary modifications 
and adjustments of private demands 
to the exigencies of the public wel- 
fare. .. . Today it is realized that we 
not only have modern conveniences 
but also modern inconveniences.” 


(Lieberman v. Township of Saddle 
River, Superior Court of New Jersey, 
Appellate Division, September 28, 1955, 
Jayne, J., 116 A. 2d 809.) 


Taxation... 
travel expenses 

*" The United States courts of ap- 
peals are proving that it doesn’t take 
a large sum to make an income tax 
case. Recently, the Eighth Circuit 
dealt with an alleged deficiency of 
$166 in Williamson v. Commissioner, 
224 F. 2d 377 (41 A.B.A.]. 858; Sep- 
tember, 1955). Now the First Cir- 
cuit has decided a case in which the 
Commissioner claimed the taxpayer 
owed all of $96.34. 

The case involved the deductibil- 
ity of travel expenses while “away 
from home”. (See an _ interesting 
treatment of this subject in “Tax 
Notes”, 41 A.B.A.J. 78; January, 
1955.) The taxpayer lived in Attle- 
boro, Massachusetts, where he was 
high school principal. He had a sec- 
ond job as an accounting instructor 
in Boston University’s night division, 
thirty-seven miles away. 

For 1950 he deducted the cost of 
driving to his night employment on 
the theory that it was an expense of 
travel “while away from home, paid 
or incurred by the taxpayer in con- 
nection with the performance by him 
of services as an employee . . .” with- 
in ILR.C. §22(n) (2) (1939 Code) . 

It was stipulated that neither em- 
ployer required the taxpayer to trav- 
el. Consequently, the Tax Court, 
apparently following Commissione? 
v. Flowers, 326 U.S. 470, held the 
expenses not with per- 
formance of services as an employee. 


connected 


But the First Circuit did not agree. 
It declared that Flowers should not 
extend to two-occupation cases in- 
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volving fairly wide geographical lo- 
cations. “We believe’, it ruled, “that 
a taxpayer who is required to travel 
to get to a place of secondary em- 
ployment which is sufficiently re- 


moved from his place of primary 
employment is just as much within 
the statutory provision as an employ- 
ee who must travei at the behest of 
his employer.” 

Neither did the Court go along 
with the Commissioner’s contention 
that “while away from home” really 
meant “while away from home over- 
night”. It remarked that this kind 
of interpretation was for legislative 
rather administrative rule- 
making power. 


than 


(Chandler v. Commissioner, United 
States Court of Appeals, First Circuit. 
November 2, 1955, Hartigan, J.) 


Torts... 

right of privacy 
* A man who.became an unwitting 
participant in the TV newsreel ver- 
sion of a gambling raid has failed in 
a right-ol-privacy action in the Su- 
preme Court of Florida. 

The plaintiff was the epitome of 
the “innocent bystander’. He was 
buying a newspaper at a hotel news- 
stand when the hotel was invaded by 
police officers looking for a man who 
was supposed to be a bookmaker. 
One of the raiders pushed him 
against a wall and questioned him. 
But he was immediately released 
after he identified himself. 

This action was captured by a 
camera and later telecast 
on the defendant’s station during a 
regular news program. The plain- 
tiff appeared in the film for about 
fifteen seconds. The spoken com- 
mentary did not refer to him nor 
identify him. Rather, at the time he 


newsreel 


was on the screen, the commentary 
was referring to an arrest of another 
person at another location. 

In affirming summary judgment 
for the defendant, the Court ruled 
that television—just as newspapers, 
newsreels and other communication 
media—“has a qualified privilege to 
use in its telecast the name or photo- 
graph of a person who has become an 
‘actor’ in a newsworthy event”. The 
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Court concluded that the defendant 
had not abused its privilege. 

The opinion contains an exhaus- 
tive discussion of recent decisions 
and current problems in the field of 
the right of privacy, particularly as 
related to television and the quali- 
fied privilege. 

(Jacova vy. Southern Radio and Tele- 
vision Company, 83 So. 2d 34, Supreme 
Court of Florida, October 26, 1955, Rob- 
erts, J.) 


What’s Happened Since... 


® On October 10, 1955, the Su- 
preme Court of the United States: 
DENIED CERTIORARI in Wisconsin 
ex rel. Saveland Park Holding Cor- 
poration v. Wieland, 69 N.W. 2d 
217, 41 A.B.A.J. 650, July, 1955, 
leaving in effect the decision of the 
Supreme Court of Wisconsin that a 
municipal zoning ordinance is not 
unconstitutional because of its re- 
quirement that a proposed structure's 
“architectural appeal and functional 
plan” be not so at variance with 
other buildings “as to cause substan- 
tial depreciation in property values” 
of the neighborhood. 


® On October 17, 1955, the Supreme 
Court of the United States: 

AFFIRMED (without opinion) the 
decision of the United States Dis- 
trict Court for the District of Mary- 
land in U.S. v. Provoo [sub nom. 
Petition of Provoo|, 17 F.R.D. 183 
(41 A.B.A.]. 856; September, 1955), 
that an oppressive trial delay, re- 
sulting from bringing a defendant 
charged with World War II treason 
to trial in the wrong district, justi- 
fied the dismissal, under the Sixth 
Amendment, of an indictment sub- 
sequently returned in the proper 
district, even assuming the Govern- 
ment’s erroneous choice of venue 
was made in good faith. 


DENIED CERTIORARI in Edward 
B. Marks Music Corporation v. Con- 
tinental Record Company, Inc., 
—F.2d— (41 A.B.A.J. 748;  Au- 


gust, 1955), leaving in effect the de- 
cision of the Court of Appeals for 
the Second Circuit that a renewal 
copyright obtained in 1929 of a song 
first copyrighted in 1902 did not 


give the copyright owner protection 
reproduction, 


against mechanical 
where such mechanical reproduc- 
tion was extended protection first 
by statute in 1909. 

DENIED CERTIORARI in U.S. vy. Scul- 
ly, 225 F. 2d 113 (41 A.B.A.J. 955; 
October, 1955), leaving in effect the 
decision of the Court of Appeals fon 
the Second Circuit that the mere 
possibility that a federal grand jury 
witness may later be indicted fur- 
nishes no basis for requiring that he 
be advised of his rights under the 
Fifth Amendment. 

DENIED CERTIORARI in McDonald 
v. Key, 224 F. 2d 608 (41 A.B.A.]J. 
958; October, 1955, and 41 A.B.A.]. 
166; February, 1955), leaving in ef- 
fect the decision of the Court of Ap- 
peals for the Tenth Circuit (erro- 
neously stated as Eighth Circuit in 
October, 1955, issue) that an Okla- 
homa statute requiring the placing 
of the word “Negro” on the ballot 
after a Negro candidate’s name vio- 
lates the Fourteenth Amendment. 

DENIED CERTIORARI in U.S. ex rel. 
Caminito v. Murphy, 222 F. 2d 698 
(41 A.B.A.J. 647; July, 1955), leav- 
ing in effect the decision of the Court 
of Appeals for the Second Circuit 
that the Fourteenth Amendment 
precluded use in a state trial of a 
confession obtained by “loathsome 
means” which included no physical 
brutality, but continuous question- 
ing for twenty-seven hours prior to 
arraignment, being held incommu- 
nicado in poorly equipped quarters 
and being confronted by police mas- 
querading as witnesses to the crime. 


® On November 7, 1955, the Su- 
preme Court of the United States: 
ReverseD (6-to-3, with opinion by 
Mr. Justice Biack) the decision of 
the Court of Appeals for the Second 
Circuit in U.S. ex rel. Toth v. Tal- 
bott, 215 F. 2d 22 (40 A.B.A.J. 521; 
June, 1954) , dealing with the consti- 
tutional validity of a section of the 
1950 Uniform Code of Military Jus- 
tice, 50 U.S.C.A. $553, providing that 
a discharged serviceman is amenable 
to trial by court martial for an of- 
fense committed while in a military 
- status, if the offense is punishable by 
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at least five years’ imprisonment and 
the accused cannot be tried in any 
court of the United States or a terri- 
tory. The Supreme Court held that 
Congress “cannot subject civilians 
like Toth to trial by court martial”. 
For previous history of the case, see 
113 F. Supp. 330 (39 A.B.A.J. 917; 
October, 1953) and 114 F. Supp. 468. 


AFFIRMED (without opinion) May- 


or and City Council of Baltimore v. 
Dawson, 220 F. 2d 386 (41 A.B.A.]. 
156; May, 1955), leaving in effect 
the decision of the Court of Appeals 
for the Fourth Circuit that segrega- 


tion of races in public recreational 
facilities maintained by Maryland 
and Baltimore is unconstitutional. 

DENIED leave to Ohio Common 
Pleas Judge Walter B. Wanamaker 
to file a petition for a writ of manda- 
mus against the judges of the Su- 
preme Court of Ohio. For previous 
proceedings, see 41 A.B.A.J. 165, 
February, 1955; 41 A.B.A.J. 744, Au- 
gust, 1955; and 
November, 1955. 
®" On November 14, 1955, the Su- 
preme Court of the United States: 


VACATED JUDGMENT in Naim v. 


11 A.B.A.J. 1042, 


What's New in the Law 


Naim, 197 Va. 80, 87 S.E. 2d 749 (41 
A.B.A.J. 857; September, 1955), 
sending back to the Supreme Court 
of Appeals of Virginia a case in 
which the Virginia Court had held 
that the state’s miscegenation statute 
does not violate the due process and 
equal protection clauses of the Four- 
teenth Amendment. The Court took 
this action because of the “inade- 
quacy of the record and the 
failure of the parties to bring here 
all questions relevant to the disposi- 
tion of the case’’, preventing a clear- 
cut constitutional decision. 











Department of Legislation 


Charles B. Nutting, Editor-in-Charge 








“ A recurring problem in statutory interpretation is considered by Professor 
Kernochan in the following article. His treatment of the matter is of interest not 
only because of the particular subject but also because of the light it casts on basic 
questions concerning the place of courts in the legislative process. 





Old Statute and New Situation 


John M. Kernochan, Associate Professor of Law 
and Director Legislative Drafting Research Fund, Columbia University. 


# A recent New York case, People 
v. Morton,! has revisited the peren- 
nial problem of statutory interpre- 
tation arising from the “effect of 
legislation upon new and _ unfore- 
seen situations’.2 This problem— 
transcending state lines—is one that 
stirs reflections when considered in 
relation to our interpretative ap- 
proaches and rules and in particu- 
lar to “legislative intent”. 

The situation in People v. Mor- 
ton was briefly this. For taking $350 
from his wife, defendant was _ in- 
dicted under New York’s larceny 
statute which penalizes the wrong: 
ful taking of property from another. 
When this statute took effect in 1830, 
New York wives were subject to the 
old common law disabilities regard- 
ing status and separate property. A 
succession of Married Women’s Acts 
starting in 1848 lifted the disabil- 
‘ties with respect to ownership of, 


and suits upon, separate property, 
and by virtue of a later Act tort 
actions were permitted between the 
spouses for injuries to person as 
well as to property. But nothing was 
said in these Acts about larceny or 
criminal responsibility. Moreover, 
no amendment to cover wives was 
ever made in the larceny statute and 
its terms continued essentially as 
they were in 1830. Against this back- 
ground, the defendant moved to dis- 
miss the indictment and the Kings 
County Court ruled in his favor. 
But two appellate courts held unan- 
imously against him. 

Legislative intent, plain meaning 
and maxims are of course the three 
major instruments for attacking the 
question as to whether the general 
words of the larceny statute (e.g., 
“another”, “true owner’, “other per- 
son”), which probably would not 
have been construed to refer to the 


1830, can now in- 
clude her in view of her altered po- 
sition. All three instruments were 
used or mentioned in the Morton 
opinions. 


taker’s wife in 


With regard to maxims, enough 
has been said by other commenta- 
tors to show how uncertain, contra- 
dictory and otherwise deficient these 
are as guides either to meaning or 
to desirable results. They are of 
little help with the problem exem- 
plified in the Morton case. Indeed, 
anyone determined to follow the 
path pointed out by maxims here 
is in danger of having, like Stephen 
Leacock’s hero, to “ride off in all di- 
rections”. Substitutes for thought 
die hard, however, and the Kings 
County Court relied heavily upon 
the penal statutes maxim despite a 
provision expressly barring such re- 
liance. Solicitude toward defend- 
ants may well be a policy to con- 
sider in deciding whether an old 
criminal statute should include a 
new situation, but it is only one of 
a number of pertinent factors to 
which maxims are an inadequate 
key. 

If maxims are not helpful on the 
“new situation” problem, neither is 
the plain meaning rule. As with 
maxims, the underlying fallacies of 





1. 204 N.Y. Mise. 1063, 127 N.¥.S. 2d 246 
(1954): modified, 284 App. Div. 413, 132 N.Y.S 
2d 302 (N.Y. 2d Dept. 1954); affirmed as modi- 
fied, 308 N.Y. 96, 123 N.E. 2d 790 (1954). 

2. See, e.g., Sutherland, Statutes and Statu- 
tory Construction, §5102 (3d ed., Horack, 
1943). 

3. See, e.g. Fordham and Leach, Interpreta- 
tion of Statutes in Derogation of the Common 
Law, 3 Vanp. L. Rev. 438 (1950). 
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“plain meaning”, and its misleading 
character and unpredictable inci- 
dence, have been so thoroughly ex- 
posed‘ that they need no further re- 
hearsal here. It is to be hoped that 
the courts will abandon this arbi- 
rule. In Morton and _ allied 
cases, it is not disputed that the 
terms to be construed are of such 
breadth that they could cover the 
person or matter concerned. Despite 
this, it can hardly be said that the 
Morton situation will not raise stat- 
utory doubts in reasonable minds. 
The of claiming a 
“plain meaning”, as did both New 
York appellate courts, is suggested 
by the fact that the defendant and 
the Kings County Court had reached 
a contrary interpretation, and by 
the acknowledged possibility that 
the enacting legislators might have 
done the same! Surely the terms of 
the statute considered alone do not 
provide a sufficient basis for a so- 
lution of the interpretative problem 
at hand. 

The legislative intent approach 
remains. Notwithstanding some re- 
cent criticism, contextual interpre- 
tation to arrive at legislative intent 
appears to be strongest and sound- 
est, as well as most favored, among 
approaches. It seems best too for 
the Morton problem. In applying 
it to this problem, distinguishing 
between the “meaning” and “pur- 
pose” senses of intent is a key step. 
The issue in “new situation” cases 
is typically one that the enactors 
did not consider. Had the enactors 
been asked whether “another” in- 
cluded the taker’s wife, the answer 
might well have been “no”; but 
had they been asked whether “an- 
other” was to be applied to mem- 


trary 


impropriety 


bers of such new classes (including 
married women) as might later be 
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endowed with legal personality and 
separate property rights, the answer 
might well have been “yes”. Such 
speculation at least shows that there 
is no need to assume, as did the 
Kings County Court, that the leg- 
islature specifically meant to ex- 
clude wives. 

Since evidence of a specific legis- 
lative construction is absent in the 
“new situation” case, the task under 
legislative intent becomes one of in- 
terpreting in accord with legisla- 
tive “purpose” or “policy”. In_ this 
area, the court’s role inevitably in- 
volves law-making, as the generality 
and flexibility of “purpose” and 
“policy” would indicate. The court 
is here a kind of delegate for the 
legislature, with substantial discre- 
tion in applying a broad directive. 
As its job takes on a law-making 
character, it acquires greatly in- 
creased responsibility for weighing, 
as a legislature might do, trends, 
consequences and competing poli- 
cies. If the judicial role was imper- 
fectly expressed in the Morton opin- 
ions, all but the County Court did 
stop to consider, inter alia, the com- 
peting common law and legislative 
policies and drew upon the trend 
of legislation as a premise for rea- 
soning in interpretation of the lar- 
ceny statute. 

Some have said it would be better 
if judges here made law openly 
rather than behind the mask of pur- 
pose interpretation. But it seems to 
the writer that—unlike plain mean- 
ing—legislative “purpose” is helpful 
in providing a standard which ex- 


pressly refers to something inde- 


pendent of the judge. Considering 
the premises of our policy as to the 
locus of major law-making power, 
it puts the emphasis in the right 
place, and suggests at least that the 


judicial “delegate” should inform 
himself of the policy of the delegat- 


ing authority as a basis for exer- 
cising discretion. Right emphasis is 
perhaps the most one can ask of a 
general rule of interpretation. If the 
courts will acknowledge the role of 
delegate-with-discretion in 
interpretation and articulate their 
weighing of trends, 
and policies, we will have as much 


purpose 
consequences 


predictability as can be expected in 
an inherently “free-wheeling” area. 

It goes without saying that the 
role of delegate in “purpose” inter- 
pretation is not an invitation to be 
timid or unimaginative. Such initia 
the New York 
courts showed in deciding the “new 


tive as appellate 
situation” problem of the Morton 
case is permissible and desirable; 
and on the merits, it seems alto- 
gether right to have turned down 
the common law disabilities in fa- 
vor of an overwhelming social and 
statutory development. In truth, the 
role of delegate-with-discretion asks 
for imagination commensurate with 
the opportunities for creative ac- 
tion. The court that will stand still 
with a maxim, or with needless as- 
sumption of a legislative “intent” 
to exclude the unforeseen, and that 
will thereby refuse a chance to make 
sense by making law, is like the un- 
profitable servant in the parable— 
the servant who hid the talent en 
trusted to him and, at the end of 
his stewardship, returned no more 
than he had received. According to 
scripture, the unprofitable servant is 
to be cast into outer darkness and 
“there shall be weeping and gnash- 
ing of teeth”. 

4. Jones, The Plain Meaning Rule and Ex- 
trinsic Aids in Interpretation of Federal Stat- 
utes, 25 Wasn. U.L.Q. 2 (1939); Nutting, The 


Ambiguity of Unambiguous Statutes, 24 Mrnn. 
L. Rev. 509 (1940). 
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SECTION OF 
TAXATION 


* The work of the Policy and Co- 
ordinating Committee, in soliciting 
and editing comments on the Treas- 
ury Regulations under the 1954 
Code, continues. Samuel J. Lanahan, 
Edwin L. Kahn and Numa L. Smith, 
all of Washington, D.C., have been 
added to this Committee, increasing 
its membership to nine. 

Publication of proposed regula- 
tions by the Treasury Department 
has been, for the past several months, 
at an average rate of one each 
week. Major proposed regulations on 
which critiques have been submitted 
recently by the Committee and its 
field affiliates to the Commissioner of 
Internal Revenue have been those 
on Consolidated Returns (Chapter 
6), Partnerships (Subchapter K) 
and Pension Trusts, etc. (Part 1, 
Subchapter D). The original list of 
sixty proposed regulations has been 
expanded to ninety-seven. 

‘Lhe importance and extent of this 
work is indicated by a recent state- 
ment in a letter addressed to the 
Section Chairman by Laurens Wil- 
liams, Assistant to the Secretary of 
the Treasury, as follows: 

I know you appreciate how deeply 
indebted we all feel to the American 
Bar Association for the outstanding 
work you have done so far. I have 
mentioned it several times in public 
statements. You are making a very 
important contribution, which I be- 
lieve and hope will result in substan- 
tially improved regulations. 


On October 7, 1955, David W. 
Richmond, Chairman of the Section, 


Activities of Sections 


and F. Cleveland Hedrick, Chairman 
of the Committee on Federal Excise 
and Miscellaneous Taxes, appeared 
before the Ways and Means Subcom- 
mittee on Excise Tax Technical and 
Administrative Problems. These ap- 
pearances were in accordance with 
an authorization obtained from the 
House of Delegates which also in- 
cludes authority for the Section to 
continue its co-operation in this area 
with the several interested congres- 
sional committees and their staffs. 
Seven specific suggestions for admin- 
istrative and technical changes were 
made to the committee, all of which 
had previously received the approval 
of the Section and the House of 
Delegates. 

In addition to those in the federal 
excise tax area, the Section, in ac- 
cordance with a request from Colin 
F. Stam, Chief of Staff of the Joint 
Committee on Internal Revenue 
Taxation, is making other sugges- 
tions to the Joint Committee for im- 
proving the 1954 Code. Also, discus- 
sions have already been held (or are 
scheduled) in this connection with 
the Legal Advisory Staff of the Treas- 
ury Department, and the Technical 
Planning Division’ of the Internal 
Revenue Service. 

The Deep South Regional Meet- 
ing at New Orleans on November 
27-30, 1955, included a program by 
the Section of Taxation. Two talks 
were delivered—“Civil Tax Litiga- 
tion in the District Courts’, and 
“Income Tax Problems of Law Part- 
nerships”. In addition, David W. 
Richmonds was the speaker at a 
luncheon session on November 29. 





























SECTION OF 
JUDICIAL ADMINISTRATION 


# The Section of Judicial Adminis- 
tration has actively undertaken three 
important projects. Judge Holtzoff, 
the Chairman of the Section, has ap- 
pointed an outstanding committee 
for each one. 

First is the Committee on Appel- 
late Practice and Procedure. Its task 
is to study the existing procedure in 
detail and to recommend its simpli- 
fication with a view to reducing the 
time that elapses between trial and 
appeal. Chief Justice Vanderbilt of 
the Supreme Court of New Jersey, 
has accepted the Chairmanship of 
the Committee. 

Another project deals with medi- 
cal expert testimony with a view to 
developing a system of impartial ex- 
perts. Presiding Justice David W. 
Peck of the Appellate Division of the 
Supreme Court of New York, First 
Department, has accepted the Chair- 
manship of this Committee. 

The third active project of impor- 
tance is a study of the various types 
of procedure in civil lunacy pro- 
ceedings for the adjudication and 
commitment of who are 
mentally ill. The functions of this 
committee are to study and analyze 
the various types of procedure used 


persons 


in such cases, make appropriate rec- 
ommendations for its improvement 
and, possibly, to draft a model act. 
Thomas Gillespie Walsh, Chairman 
of the Commission on Mental Health 
for the District of Columbia, has 
accepted the Chairmanship of this 
Committee. 
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1956 ANNUAL MEETING 
DALLAS, TEXAS, AUGUST 27-31, 1956 


The Seventy-Ninth Annual Meeting of the American Bar Association will be held in Dallas, August 27-31, 1956. 
Further information with respect to the meeting will be published in the JouRNAL from time to time. 













































In requesting reservations, please note the necessity of Applications for reservations will be accepted only from 
remitting the Annual Meeting registration fee and of fur- members of the Association and their guests. 
nishing information as to your preference in hotels (first, sec- 
ond and third choice), definite arrival date and whether such Reservation confirmations will be mailed approxi- 


arrival will be during the day or evening, and probable date mately ninety days before the meeting convenes. 
of departure. 


Hotel Reservations 


HEADQUARTERS—STATLER HILTON 
HOTEL ACCOMMODATIONS, ALL WITH PRIVATE BATH, 
HAVE BEEN SECURED IN THE FOLLOWING HOTELS. 
CURRENT RATES, AS FOLLOWS, MAY BE SUBJECT TO CHANGE. 


Parlor, Bed- 


Hotel Single Double-bed (For Two Persons) Twin-beds room & bath 
ADOLPHUS $5.00-$13.00 $ 8.00-$13.00 $ 8.00-$13.00 $20.00-$30.00 
(Commerce & Akard) 

BAKER 5.00- 10.00 7.00- 11.50 8.50- 14.00 23.00- 37.50 

(Commerce & Akard) 

DALLAS 4.00- 6.00 6.00- 8.00 8.00- 12.50 18.00- 24.00 

(Houston & Wood) 

LAWRENCE 3.75- 5.00 6.50 7.50 10.50 

(Houston & Jackson) 

MAYFAIR 3.00- 4.00 5.00 6.50 7.00- 8.00 

(St. Paul & Ross) 

MELROSE 6.00- 10.00 8.00- 10.00 9.00- 12.00 16.00- 26.00 

(Oak Lawn & Cedar Springs) 

SOUTHLAND 4.50- 6.50 5.50- 7.50 6.50- 10.50 12.50- 17.50 

(Main, Murphy & Commerce) 

STATLER HILTON 7.00- 14.00 10.00- 16.00 12.00- 20.00 

(Commerce & St. Paul) 

STONELEIGH 6.00- 8.00 8.00- 10.00 16.00- 26.00 

(2927 Maple Ave.) 

TRAVIS $.50- 7.00 6.00- 9.00 8.00- 9.00 15.00 

(Ervay & Canton) 

WHITE-PLAZA 4.00- 7.50 5.00- 8.00 6.00- 10.00 10.00- 15.00 
: (Main & Harwood) 

WHITMORE 3.50- 6.00 5.00- 7.50 7.50- 8.00 10.00- 20.00 


(Commerce & Martin) 


EXPLANATION OF TYPE OF ROOMS 


A single room contains either a single or double bed, to be number and type of room or rooms required; names and ad- 
occupied by ONE person. A double room contains a double dresses of all persons who will occupy same, definite arrival 
(one) bed, to be occupied by TWO persons. A twin-bed room date and whether such arrival will be during the day or eve- 
will NOT be assigned for occupancy by one person. A parlor ning; and probable date of departure. 
suite consists of sitting-room and communicating bedroom Members who expect to arrive on early morning trains can 
containing double or twin beds. Additional bedrooms may avoid inconvenience of waiting for rooms by having reserva- 
be had in connection with the sitting-room. tions made for preceding evening and by paying for one addi- 

To avoid unnecessary correspondence, members are re- tional day. Rooms reserved for morning arrival cannot be 
quested to be specific in making requests for reservation, stat- made available before midafternoon, unless voluntarily va- 


ing HOTEL (FIRST, SECOND AND THIRD CHOICE) ; cated by last occupant. 
REGISTRATION FEE 


REQUESTS FOR RESERVATIONS FOR HOTEL ACCOMMODATIONS SHOULD BE ACCOMPANIED BY PAY- 
MENT OF THE ANNUAL MEETING REGISTRATION FEE IN THE AMOUNT OF $10.00 FOR EACH LAWYER. 
This fee is not a deposit on hotel accommodations, but is used to help defray expenses for services rendered in connection 
with the meeting. The Board of Governors solicits your cooperation in thus facilitating the handling of the registration fee 
and in partially defraying the increasing expense of the Annual Meeting. In the event that it becomes necessary to cancel a 
hotel reservation, the registration fee will be refunded, PROVIDED NOTICE OF CANCELLATION IS RECEIVED AT 
CHICAGO HEADQUARTERS NOT LATER THAN AUGUST 6, 1956, ALL UNASSIGNED SPACE WILL BE RE 
LEASED TO THE RESPECTIVE DALLAS HOTELS, BY THE ASSOCIATION, ON AUGUST 6, 1956, AFTER WHICH 
DATE RESERVATIONS MAY BE MADE BY INDIVIDUAL MEMBERS DIRECTLY WITH AVAILABLE HOTELS. 





REQUESTS FOR RESERVATIONS, TOGETHER WITH = $10.00 
REGISTRATION FEE FOR EACH LAWYER FOR WHOM RESERVA- 
TION IS REQUESTED, SHOULD BE ADDRESSED TO THE RESERVA- 
TION DEPARTMENT, AMERICAN BAR ASSOCIATION, 1155 East 60th 
Street, Chicago 37, Illinois. 
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A Special Train to Dallas 


Arrangements have been completed for a Special Train to the 
Dallas Meeting in August. Several Pullman cars will travel over the 
Pennsylvania from New York City and Washington to Chicago, where 
they will join the Special train which originates in Chicago. The Spe- 
cial will leave Chicago at noon on Saturday, August 25, pass through 
Kansas City at 8:30 pm., and arrive in Dallas at 8:30 am. on Sunday 
morning, August 26. The train will consist of modern Pullman, Lounge 
and Dining Cars, offering comfortable and commodious accommoda- 
tions for visiting during the short hours en route. 


Chicago Stopover 


Persons arriving in Chicago on the morning of Saturday, August 
25, will find chartered buses at the Chicago Union Station waiting to 
drive them along the Chicago lake front, through Jackson Park and 
the Midway, to the new American Bar Center. It is expected that many 
of our members will enjoy a visit to our beautiful Headquarters and 
guides will be on hand to show them about the building. All the buses 
will return to the depot in time for the departure of the Special Train 
at 12:30 pM. 


Mexican Holiday 


Dallas is but a few air hours from Mexico City and an outstand- 
ing post-convention tour has been arranged to leave Dallas by air on 
Friday afternoon for Mexico City. The post-convention tour is from 
Friday, August 31, to departure from Mexico on the morning of Satur- 
day, September 8. The beautiful Del Prado will be our home while in 
Mexico City. The tour will visit Xochimilco, the pyramids and Shrine 
of Guadaloupe, Cuernavaca and stay overnight at gem-like Taxco. 
Two nights and three days will be spent at beautiful Acapulco with 
its golden beaches, excellent fishing, fabulous hotels and exciting 
night clubs. 


More complete information on both the Special Train and Mexi- 
can Holiday will appear in a later issue, with instructions on how to 
secure detailed information and reservations. 
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Tax Notes 











® Prepared by Committee on Publications, Section of Taxation, George D. Web- 
ster, Chairman; John S. Nolan, Vice Chairman. 





Liability of Life Insurance Beneficiaries 
for 
Decedent’s Unpaid Income Taxes 


® The recent case of United States 
v. Gilmore, 222 F. 2d 167 (5th Cir. 
1955), cert. denied 76 S. Ct. 84, in- 
volved the interesting question 
whether the beneficiary of life insur- 
ance of a decedent is liable for the 
decedent’s unpaid income taxes. 
In this case, the decedent’s widow, 
who was both beneficiary of his life 
insurance and administratrix of his 
estate, had exhausted the assets of 
the estate to pay federal estate taxes 
prior to knowledge of any liability 
for income tax. Later a deficiency 
in income taxes of the deceased hus- 
band was asserted, and the Govern- 
ment sought to recover from the 
widow on the ground that the life 
insurance proceeds were includible 
in the gross estate and were subject 
to being applied in payment of es- 
tate taxes by express provisions of 
the Code, i.e., if the widow had used 
her life insurance proceeds to pay 
the estate tax resulting from their 
inclusion in the gross estate, there 
would have been enough left in the 
estate to pay the income tax defi- 
ciency. Alternatively, the Govern- 
ment argued that the widow as life 
insurance beneficiary was liable as 
transferee, at least to the extent of 
the cash surrender value of the in- 
surance. 

The court held for the Govern- 
ment on the first ground. The in- 
come tax liability existed on the date 
of the decedent’s death although it 
was not discovered until later. The 
delayed discovery was immaterial. 
The widow as administratrix owed 
a primary duty to the United States 
and other creditors to collect all as- 
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sets of the estate. This included col- 
lecting from herself as life insurance 
beneficiary the liability for estate 
taxes of a life insurance beneficiary 
if the assets of the estate were insuf- 
ficient to pay all debts existing at the 
date of death, including the income 
tax liability. 

The court concluded by noting 
that there was no necessity to decide 
the question presented as to liability 
of the widow as transferee. However, 
Chief Judge Hutcheson dissented, in 
part on the ground that the case 
should have been decided on this 
point. In this connection, he stated 
(pages 172-173): 

... I think it clear: that the defendant 
did not receive from the deceased 
either the proceeds of the policies as 
a whole or the cash surrender value 
thereof; or any part of the property 
of his estate; and that all of these 
proceeds under the controlling Flori- 
da statute, inured exclusively and di- 
rectly to her; and that she was not 
obligated, as transferee of property of 
the deceased, within the meaning of 
the invoked statute, to pay the defi- 
ciencies. 

The point in the Gilmore case on 
which the majority based its decision 
has apparently not been advanced 
or discussed in any other similar case. 
The other and more significant point 
as to transferee liability of a life in- 
surance beneficiary is a question that 
frequently arises and has not yet 
been finally resolved. The cases 


point up several questions that are 
involved: (1) Is the beneficiary of 
the life insurance proceeds a “trans- 
feree of property 
taxpayer so that liability arises un- 
der the transferee liability section? 


of the deceased 


(2) If there is such a transfer, is it 
with respect to the full amount of 
the insurance proceeds or only the 
cash surrender value at the date of 
death? And (3) If there is such a 
transfer, is the liability limited by 
state statutes such as those exempt- 
ing death proceeds of life insurance 
policies from claims of creditors? 
In Florence Pearlman, Transferee, 
t T.C. 34 (1944), aff'd. 153 F. 2d 560 
(3d Cir. 1946), the taxpayer's hus- 
band had paid premiums on life in- 
surance policies while he was insol- 
vent, the policies having been issued 
The 
taxes 


before he became _ insolvent. 


husband also owed income 
during this period of insolvency. The 
policies provided that the death 
benefits were to be held by the insur- 
ing company to make specified pay- 
ments to the taxpayer's wife and, 
upon her death, to his children. 
The Commissioner sought to hold 
the widow beneficiary liable as trans- 
feree of property of the deceased in 
spite of a Pennsylvania statute which 
exempted death proceeds of life in- 
surance policies from claims of credi- 
The Tax Court held for the 


Commissioner. 


tors. 


In affirming the Tax Court's deci- 
sion that the widow was a transferee, 
and that the death proceeds of the 
policies involved were liable for the 
unpaid income tax deficiencies, the 
Court of Appeals stated (page 563) : 

Whether the reliance is placed on 

general law as declared by federal 

courts, or on Pennsylvania law we 
think the conclusion of the Tax Court 
must stand. We prefer to rest the deci- 
sion, however, on the wider ground, 
already indicated, that the liability of 
transferee for transferor’s income taxes 
is a federal tax question to be decided 
on general law and not subject to the 
limitations in the law of any state. 


The Tax Court continues to reach a 
similar result. See, e.g., Aura Grimes 
Bales, 22 T.C. 355 (1954). 
However, in Tyson v. Commis 
sioner, 212 F. 2d 16 (6th Cir. 1954), 
the Court of Appeals for the Sixth 
Circuit took a different view. In that 
case the policies had no cash su 
render value at the time of dece 
dent’s death because of outstanding 
loans. The Court reversed the Tax 
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Court and held that the widow- 
beneficiary of the life insurance pol- 
icies was not liable for her deceased 
husband’s unpaid income taxes as 
transferee of his assets. The court 


declared (page 17): 


As the policy had no cash value, no 
transfer is involved that would au- 
thorize the imposition of transferee- 
liability against appellant wife. The 
failure of the husband to change the 
beneficiary from his wife to his estate 
is not a voluntary transfer of the pro- 
ceeds of said policy within the mean- 
ing and scope of the Federal Trans- 
feree Statute, Sec. 311 (a) (1), (f) of 
the Internal Revenue Code. 
Significant also in Tyson is the fact 
that the decedent-husband was sol- 
vent to the date of his death. 

This distinction between the cash 
surrender value of a policy and the 
death proceeds payable thereunder 
in determining the extent, if any, of 
the transfer made was also drawn in 
Rowen v. Commissioner, 215 F. 2d 
641 (2d Cir. 1954) .1 In deciding that 
a transfer of the death proceeds was 
not made, the Court reasoned that 
the proceeds were never the property 
of the decedent-taxpayer since he 
never had a right to receive them. 
Similarly, at his death, the proceeds 
were not payable to his estate. As to 
the cash surrender value of the polli- 
cy, Judge Hincks stated (page 647) : 

This brings us to the question 
whether the appellants were “‘transfer- 
ees” as to the cash surrender value of 
the policies. This question, we think, 
requires an affirmative answer. .. . It is 
indisputable that the policies as to 
their cash surrender values were assets 
of the decedent in his lifetime. Since 





under the terms of the policies noth- 
ing passed on his death, it is not 
realistic to view his death as wiping 
out these values. Under the policies, 
his death was merely a condition upon 
which the surrender values no longer 
were payable to the decedent but be- 
came merged in the greater values 
which the insurers were obligated to 
pay the Thus 
though, as we held earlier in this 
opinion, the 


beneficiaries. even 


entire proceeds were 


never an asset belonging to the de- 
cedent, the proceeds to the extent of 
the cash surrender values which were 
included therein were property once 
belonging to the decedent in his life- 
time and as to those values the bene- 
ficiaries were transferees. 

The transferee statute creates a 
summary method of collection of 
delinquent taxes from transferees 
when two elements are present: (1) 
a transfer of property, and (2) a 
liability in law or equity. After it is 
initially determined that there has 
been a transfer to the extent of the 
cash surrender value, there still re- 
mains the question of the “liability 
at law or in equity” of the transferee. 
The Rowen case holds that state and 
not federal law controls on this point 
since Congress has not by specific leg- 
islation pre-empted the field. Thus 
a state statute, if present, would 
probably restrict the Government's 
rights to that of a creditor (as in the 
Rowen case). And, in the usual 
circumstances, the cash surrender 
value is beyond the power of credit- 
ors to reach. 

Section 6901 (h) of the 1954 Code 
(formerly 311 (f) of the 
1939 Code) defines the term “trans- 
feree” to include “a donee, heir, lega- 
tee, devisee, and distributee”. (Italics 


Section 


Tax Notes 


added). This would suggest that 
Congress in enacting the section, in- 
tended to cover all transfers of prop- 
erty effected by death or occurring as 
a result of death, and this should in- 
clude those arising from or through 
an insurance policy. However, there 
is a transfer in the ordinary sense 
only to the extent of the cash surren- 
der value, so the distinction drawn 
in the Tyson and Rowen cases seems 
valid. The deceased-insured simply 
never owned the amounts payable 
on death in excess of the policy's 
cash value, and he could hardly have 
transferred them to anyone. 

With respect to the effect of state 
statutes, the Rowen decision appears 
to be in direct conflict with the 
Pearlman case in principle. The 
cases might be reconciled on their 
facts, but the two Courts of Appeals 
clearly had a different idea as to the 
applicability of state law. See U.S. 
v. Molly G. Bess, 134 F. Supp. 467 
(D. N. J. 1955), which may eventu- 
ally reflect the extent of the “con- 
flict”. The Rowen case seems sound- 
er; the statute by referring to the 
liability of a transferee “at law 
or in equity” without further 
explanation seems to depend wholly 
on state law which alone defines 
such liability. At the same time the 
beneficiary should not be able to 
utilize the protection of such state 
law limitations to overcome a specif- 
ic liability imposed by other sections 
of the Internal Revenue Code as in 
the Gilmore case. 


1. Subsequent to the Gilmore decision, the 
Fifth Circuit has approved and followed the 


Rowen case. U.S. v. Truazx, 223 F. 2d 229, 231 
(1955). 
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SEARCH AND SEIZURE: Bever- 
idge in his Life of Marshall deplores 
how really great lawyers never 
achieve the fame that is really theirs. 
In particular Beveridge laments the 
fact that Luther Martin, of Ba’ii- 
more, who defended Mr. Justice 
Samuel Chase of the United States 
Supreme Court when tried for im- 
peachment, and Walter Jones, ol 
Washington, who argued with Luth- 
er Martin for Maryland in McCul- 
loch v. Maryland, are so little known. 
Speaking of the argument in Mc- 
Culloch v. Maryland, Beveridge says: 
“With Martin and Hopkinson was 
Walter Jones of Washington who ap- 
pears to have been a legal genius, 
his fame obliterated by devotion to 
his profession and unaided by any 
public service, which so greatly helps 
to give permanency to the lawyer's 
reputation.” (Volume IV, page 285.) 
H. L. Mencken used to make the 
same point as to ably written briefs 
of great lawyers that are written to 
mold in records on appeal in law 
libraries and court houses. I once 
read the briels of an able lawyer 
named Tweed with admiration and 
regret there was not a wide reading 
public for his magnificent writing 
talents and profound scholarship. 
The lot of the civil liberty lawyer is 
different. He does get 
known. Yesterday we knew of Walte: 
Pollak and Arthur Garfield Hays. 
Today those of us who follow consti 


generally 


tutional law know Osmond K. Fran 
kel. And it is stimulating to read the 
comments of this defender of civil 
liberty as to search and seizure in 
the current Jowa Law Review. Mr. 
Frankel calls his piece “Search and 
Seizure Federal 
Law since 1948". It appears in the 
Fall, 1955 issue (41 lowa Law Re- 


Developments in 
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view, No. |, pages 67-84; price 51.75 
lor single issue; address: lowa City, 
lowa). Mr. Frankel separates his dis- 
cussion under thirteen  clifferent 
heads, which makes his article very 
readable and easy to follow. Com 
menting generally he says: “It is as- 
tonishing how many problems in this 
field still call for judicial considera- 
tion.” He goes on to say that “while 
no great departure from previous 
law has resulted” from the sixteen 
cases decided by the Supreme Court 
of the United States in the last six 
years, the Fourth 
been made applicable to “the action 


Amendment has 
ol Congressional committees’, and in 
Wolf v. Colorado, 338 U.S. 25, Mr. 
Justice Frankfurter “intimated that 
Congress might provide that illegally 
seized evidence could be used in a 
federal court”. Apparently, it is not 
yet clear as to the extent you can 
search a private dwelling as an inci- 
dent to a lawful arrest where you 
have not obtained a search warrant. 
Nor has the Court told us the extent 
to which the consent of one party 
to a telephone conversation permits 
a listener-in to record or testily to it. 
And wiretapping and mechanical 
listening devices still present per 
plexing problems. As with Mr. 
Frankel’s prior pieces, I have found 
great pleasure and profit in reading 
this one. He knows his field and, 
though a partisan, writes with the 
dignity and restraint of understate- 
ment. 


Taxation. The new 1954 In 
ternal Revenue Code has not only 
solved some of the problems and 
ambiguities of the old Code, but it 
has raised a host of new ones. Some 
ol these are embodied in the highly 
complex sections, concerning, for ex- 





ample, corporations and annuities; 
however, many of the problems lic 
in the ostensibly simpler sections in 
volving the ordinary income of the 
“man-in-the-street’, and with which 
any attorney may have to wrestle at 
some time in his practice. One ol 
these problems is high- 
lighted by a Comment in 63 Michi- 
871-877 (April, 
The piece very ably 
1954 
Code dealing with the taxability ol 


common 


gan Law Review 
1955—No. 6). 
analyzes Section 119 ol the 


meals and lodging furnished an em 
ployee by his employer. Passing 
quickly over the basic concepts un- 
derlying the definition of “gross in- 
come”, the author traces the devel- 
opment of the provision under the 
1939 Code. He paints out the trend 
toward a liberal exemption through 
Treasury Regulations and Mimeo- 
graphs, wherein the “convenience ol 
the employer” test overshadowed the 
compensatory elements ol meals and 


lodging. The interpretation of the 


exclusion was fortified by Ellis v. 
Commuisstoner, 6 T.C. 138 (1946), 
only to be later reversed by Hazel C. 
Carmichael, 7 V.C.M. 278 (1948), 


when the “convenience of the em 


ployer” rule seemed to be subordin- 
ated by the general issue of compen 
sation. Section 119 of the new Code 
was specifically drafted by Congress 
to clear up this problem. Pointing 
up the legislative history, and com 
paring both the Senate and _ the 
House versions of the bill with the 
final product, the author is vivid in 
bringing out the new problems in 
interpretation of the compromise 
provision. The section does incorpo 
rate several changes that are quite 
clearly expressed, but the old ques 
tion of “convenience to the employ- 
ee” versus compensation to the em 
ployee is still far from settled. The 
author points out the confusion now 
injected by the revised wording, giv 
ing the several interpretations pos 
sible. For the purpose of a fast briel 
ing and a cursory examination ol the 
problems involved, this short article 
is excellent. (Michigan Law Review, 
University of Michigan, Ann Arbor, 
Michigan; single issue—$1.00; back 
number—$1.50; subscription $5.50) 
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Anrtirrus I: Attention should 
be called to The Antitrust Bulletin 
which is issued monthly by Federal 
Legal Publications, 18 Rose Street, 
New York 38, N.Y., except during 
July and August. Its issues are $2.00 
each and annual subscription is 
$17.50. The publication has a distin- 
guished Advisory Board, every one 
of whom is an outstanding member 
of what we call the antitrust Bar. 
The publisher and editor is Earle 
Warren Zaidins. The September, 
1955, issue (Vol. I, No. 4) carries an 
interesting article by Senator Harley 
M. Kilgore, of West Virginia. Sena- 
tor Kilgore is Chairman of the Senate 
Judiciary Committee and also of the 
Antitrust and Monopoly Subcommit- 
tee of the Senate Judiciary Commit- 
tee. The other Subcommittee mem- 
bers are Senators O'Mahoney from 
Wyoming, Kefauver from Tennessee, 
Hennings from Missouri, Langer 
from North Dakota, Dirksen from 
Illinois and Wiley from Wisconsin. 
Chief Counsel for the Subcommittee 
is Joseph W. Burns, New York 
City. In an interesting way Senator 
Kilgore in his article (pages 267-280) 
entitled “Progress Report of the 
Work of the Subcommitee on Anti- 
trust and Monopoly” discusses the 
work of his subcommittee to date 
and outlines in a general way its 
future plans. In particular, the Sena- 
tor discusses the hearings the sub- 
committee has held with respect to 
automobiles. Down to September, 
Ford, Chrysler, Studebaker-Packard, 
American Motors (Nash and Hud- 
son) and Kaiser had been heard. 
General Motors was heard from in 
November. During August, 1955, a 
number of witnesses were heard as 
to the operation of the Robinson- 
Patman Act and Clayton Act. Sena- 
tor Kilgore also tells of the hearings 
held with respect to the Bethlehem 
Steel-Youngstown Sheet and Tube 
merger at which officials from both 
companies testified; the bank merger 
hearings at which both the Chair- 
man of the Federal Reserve Board 
and the Comptroller of the Currency 
testified; the hearings as to mergers 
in textiles, chemicals and food and 


other merger hearings. The Kilgore 
Subcommittee began its hearings on 
May 3, 1955, when four members ot 
the Attorney General's Committee 
To Study the Antitrust Laws testi- 
fied, namely, Stanley N. Barnes, our 
current trust buster, Professor Mil- 
ton Handler, of Columbia Law 
School, Dean Eugene V. Rostow, of 
Yale Law School, and the late Wen- 
dell Berge, a former Assistant Attor- 
ney General in charge of the Anti- 
trust Division. The subcommittee is 
concerned primarily with the Report 
of the Attorney General’s Antitrust 
Committee of which Judge Stanley 
N. Barnes and Professor S. Chester- 
field Oppenheim of Michigan Law 
School were co-chairmen. With re- 
spect to mergers, the subcommittee 
is also concerned 
report made by 


with the recent 


Edward Howrey 


/ 


former chairman of the Federal 
Trade Commission. Both forme 
Chairman Howrey and present 


Chairman John W. Gwynne testified 
before Senator Kilgore’s subcommit 
tee with respect to this merger report 
of the FTC and the Attorney Gener- 
al’s Antitrust Report. Both these re- 
ports should be on the desk of every 
antitrust lawyer. They will be head- 
line news in the second session of 
the 84th Congress when Senator 
Kilgore’s Antitrust Subcommittee re- 
ports to it, come this month or next. 
You can obtain the Report of the 
Attorney General’s Antitrust Com 
mittee and the Federal Trade Com 
Report on 
writing the Government Printing 
Office, Superintendent of Documents, 
North Capitol and H Streets, N.W., 
Washington 25, D.C. Send a dollar 
for the Attorney General's Report 
and $.55 for the Federal Trade Com- 
mission Report on Mergers. 


mission's Mergers by 


® In the June, 1955, issue of The 
Yale Law Journal, there appears an 
interesting and informative student 
note titled, “ ‘Follow the Leaders’ 
Clauses: The Use of Ancillary Cove- 
nants as a Vehicle for Co-operative 
Oligopoly”. The author is concerned 
with the failure of both courts and 
attorneys to recognize and exploit 
the antitrust implications of what 


may appear on the surface to be 
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simple subordinate contractual claus 
es. The particular agreement at- 
tacked is a provision in a licensing 
contract between an independent 
producer and a major film distribu- 
tor which gives the latter the right 
and the duty to follow the othe 
majors in the distribution of the 
The 


court summarily dismissed the com 


producer's films to television. 


petitive significance of the clause, 
which inasmuch 


as it enabled the distributor to satisfy 


was considerable, 


his obligations to the producer and 
at the same time maintain a united 
front with his fellow distributors. As 
the author points out, “Attacking 
oligopolistic cooperation through 
the ancillary agreements used to sus- 
tain it can become an effective means 
of enforcing the antitrust laws.” 
(Vol. 64, No. 7, Pages 1049-1058; 
address: Yale Law Journal, 401A 
Yale Station, New Haven, Connecti- 
cut; price for a single copy, $2.00.) 
* Harvey Jaffee has an interesting 
note in the June, 1955, Boston Uni- 
versity Law Review (Vol. 35, No. 3, 
pages 447-452) on the boxing (75 
S. Ct. 259 for United States v. Inter- 
national Boxing Club) the- 
atrical decisions of the Supreme 
Court (75 S. Ct. 277 for U.S. v. Lee 
Shubert, 1955). Whereas in Federal 
Baseball Club v. 
259 U.S. 200 (1922), and Toolson 
v. New York Yankees, 346 U.S. 356, 
baseball was said not to constitute 


and 


National League, 


interstate commerce so as to be sub- 
ject to the antitrust laws, the Court 
in the above cited decisions wants us 
to believe that boxing and theatre 
are different and that they are inter- 
state commerce and not exempt from 
antitrust regulation. Jaffee points 
out that since that chicken died in 
Brooklyn in the Shechter case, our 
ideas about interstate commerce have 
changed from what Holmes thought 
they were in 1922 when he wrote his 
opinion in the Federal Baseball Club 
case. Although the Shubert case falls 
under the rule of Hart v. B. F. Keith 
Vaudeville Exchange, 262 U.S. 271, 
decided in 1923, Jaffee believes the 
boxing case is “inconsistent upon its 
facts with that of the sport of base- 
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ball”. The note emphasizes the good 
that baseball does and the affection 
we all have for it. To the contrary, 
boxing does not bear a good repu- 
tation and “it may have been a nat- 
ural suspect in the eyes of the Court”. 
But as Jaffee concludes: “It would 
seem that the authority for exemp- 
tion under the Sherman Act should 
be placed upon firmer ground than 
policy considerations.” (Write Bos- 
ton University Law School, Fremont 
Street, Worcester, Massachusetts, and 
11 Ashburton Place, Boston, Massa- 
chusetts. Single issue price, $1.00) 


Lecat RESEARCH: On No- 


vember 4-5, 1955, Michigan Law 


School held a “Conference on Aims 
Methods of Legal Research” 
under the chairmanship of Professor 
Charles W. Joiner of Michigan Law 
School. Speakers included Dean E. 
Blythe Stason and Professor Hessel 
E. Yntema, of Michigan Law School; 
Vice Chancellor and _ Professor 
Charles B. Nutting of the University 
of Pittsburgh Law School; Associate 


and 


Dean and Prolessor David F. Cavers, 
of the Harvard Law School; Protes- 





sor Thorstein Sellin, of the Sociology 
Department ol the 
Professor 


University of 
Herbert 
Wechsler of Columbia Law School; 
and Professor Karl N. Llewellyn and 
Dean Edward H. Levi of the Univer- 
sity of Chicago Law School. Presum- 


Pennsylvania; 


ably the proceedings will be printed. 
Anyone interested should write Pro 
fessor Charles W. Joiner, Chairman, 
Institute Committee, Legal Research 
Building, Ann Arbor, Michigan. 


Editor’s Note. Members of the Association who wish to obtain any article re- 
ferred to should make a prompt request to the address given with the remittance 
of the price stated. To avoid errors, the name of the author and the title of the 


article should be given as well as the number of the volume and the page. If copies 


are unobtainable from the publisher, the Journal will endeavor to supply, at cost, 
a planograph or other copy of a current article. 








BAR ACTIVITIES 


Paul B. DeWitt - Editor-in-Charge 








® For years, the Queens County, 
New York, Bar Association has been 
growing in size. And for years it has 
been trying to buy or build a “home 
of its own” and move out of cramped 
quarters in the Queens General 
Courthouse. At a meeting last fall, 
the room became so crowded that 
proceedings were suspended while 
the members moved to another, 
larger meeting room. After they got 
there, Samuel S. Tripp, Chairman 
of the Special Site and Building 
Committee, reported that some mon- 
ey had been pledged for a building 
and that a possible site had been 
found. He urged the members to ap- 
prove the purchase of a lot and the 
construction of a_ building—even 
though dues would have to go up to 
pay the bills. The members, who 
were sitting elbow to elbow even in 
the largest room in the courthouse, 
voted unanimously to build a “home 
of their own’—presumably a large 
one. 
—“<»-— 

® Lawyers in the East and the West 
keep trying to master the Internal 
Revenue Code. The Fairleigh Dick- 
inson College recently held its second 
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annual Tax Institute at its Ruther- 
ford, New Jersey, campus. Practition- 
ers, professors and accountants were 
on the roster of speakers. And in 
Nebraska, Laurens Williams and 
Robert Moodie, who helped draft 
the new regulations, were among the 
speakers at the Nebraska Bar Asso- 
ciation’s thirteenth Annual Tax In- 
stitute. 

® ‘Lhe presses are working overtime 
on community service publications 
by lawyers of Nebraska. The State 
Bar Association has recently revised 
its Manual for Jurors in Nebraska 
which goes to every juror in the state 
and is used by schools in government 
courses. And three new pamphlets— 
Buying and Selling Real Estate, Will 
You Be Next—What to Do in Case 
of an Automobile Accident and Con- 
fidentially, Mr. Attorney—have been 
turned out by the Bar Association's 
Committee on Public Service. The 
first two are for the public and the 
third, which discusses public rela- 
tions, is designed for attorneys. Also 
on Nebraska presses is a manual for 
probation officers who are selected 
by the court to supervise juvenile 


delinquents. It is the work ol the 
Scotts Bluff County Bar Association 
and Judge Ted R. Feidler. The Ba 
Committee that finally approved the 
manual included Loren G. Olsson, 
Russell E. Lovell and James A. Mack 
en of Scotts Bluff County. 

® High school students in the Dis- 
trict of Columbia are learning about 
the from men 
the most about them—lawyers and 


courts who know 
judges. During the fall and early 
winter, the Civic Affairs Committee 
of the Junior Bar Section of the Bar 
\ssociation of the District of Colum 
bia has been sponsoring lectures and 
court tours for the District's students. 
Under the new program, a promi- 
nent attorney first visits a school and 
explains the court system. Then the 
students tour the courts, watch trials 
and arguments on appeal and talk 
with the judges. The students have 
been “interested and alert in their 
observations” and the Committee ex- 
pects to expand the program in the 
future. 

* Lawyers of Illinois were well pre 
pared on the first of January when 
the amendments to the state’s Civil 
Practice Act became effective. Judges 
and practitioners from all over the 
state had attended a two-day course 
conducted by members of the joint 


committee of the Illinois State 
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and Chicago Bar Associations which 
helped prepare the comprehensive 
changes in the Act. The course was 
sponsored by the University of IIli- 
nois College of Law and was held in 
its new building at Urbana. 
ney": 

® Nobody at the law library in 
Louisville, Kentucky, is surprised 
any more to see a few doctors in the 
house. The library, after all, is the 
principal office of the new Louisville 
Law-Science Foundation, and _ the 
Foundation, after all, exists to bring 
the stethoscope and the writ into a 
more perfect union. 

The Foundation helps doctors and 
lawyers team up to discuss and solve 
professional and community prob- 
lems. It stimulates constant self- 
education and research in both law 
and medicine, especially where the 
fields are linked. It sponsors joint 
seminars and forums. Right now, it 
is planning to help the police de- 
partment train new officers and to 
establish research fellowships at the 
law and medical schools of the Uni- 
versity of Louisville. 

The members of the Foundation 
are the members of the Jefferson 


County Medical Society, the Louis- 


ville Bar Association and the facul- 
ties of the law and medical schools 
of the University. Its directors in- 
clude the deans of the two schools 
and six lawyers. 

The Louisville Bar Association is 
very proud to have helped create 
the new professional alliance. Now, 
the Foundation is pushing ahead 
with projects. ““There is still much 
work to be done”, says Theodore 
Wurmser, the executive secretary ol 
the Foundation. 





® “Lawyers’ incomes have not in- 
creased in proportion to the incomes 
of most other professions and occu- 
pations.” That's one of the many 
conclusions reached by Milton Ka- 
foglis in his study, ‘““The Economic 
Condition of the Legal Profession 
in Ohio,” published in the October 
3 edition of the Ohio State Bar As- 
sociation Report. 

Mr. Kafoglis is not sure just why 
lawyers’ incomes have not risen 
equally with those in other fields. 
Overcrowding, at least in some local- 
ities, is one reason. Another is the 
tendency towards increasing ‘‘cen- 
tralization” within the legal profes- 
sion. 


Bar Activities 


He also found that inequalities of 
incomes in the legal profession are 
almost as great as those in the much 
more diversified business world, and 
says lawyers’ incomes are highest 
where their relation to the business 
world is closest. 

Mr. Kafoglis says his study raises 
more questions than it answers, but 
should provide a “benchmark” for 
future research. 

5 . 
® The Ohio State Bar Association 
is again offering prizes to Ohio news- 
papers and newspapermen for “the 
contribution to 
the science of jurisprudence and the 
administration of justice”. The pur- 
pose of the contest—the second spon- 


most constructive 


sored by the Association—is to im- 
prove newspaper coverage of the 
courts, legislature and legal reforms. 
The winning newsmen will receive 
$300 and the winning newspaper a 
plaque. Judges will be Chief Justice 
Carl V. Weygandt, of the Ohio Su- 
preme Court; Fred A. Smith, Presi- 
dent of the Association; and Fred J. 
Mulligan, Chairman of the Associa- 
tion’s Committee on Public Rela- 
tions. 


An attorney is entitled to consideration of a claimed privilege not to dis- 
close information which he honestly regards as confidential and should not 
stand in danger of imprisonment for asserting respectfully what he considers 
to be lawful rights. If the attorney’s position, in the opinion of the trial 
court, is wrong to the point of contempt he should be so adjudged; but sub- 
stantial justice would demand that he be given the benefit of counsel and an 


opportunity for review by an appellate court before being deprived of his 


liberty with the resultant ignominy. 
In re Timbers, 24 Law Week 2182 (C.A. 6th, October 19, 1955) . 
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The President's Page 


(Continued from page 3) 
and their ladies made this a memo- 
rable occasion. It was attended by 
lawyers from all parts of the state. 
Thence to Washington, D. C., 
where I attended the largest and 
most successful Annual Banquet in 
the history of the District of Colum- 
bia Bar Association, presided over by 
President Rhyne, Chairman Richard 
W. Galiher Toastmaster Wil 
liam P. Rogers. 


and 


The opening of the annual grid 
iron show of The Chicago Bar Asso- 
ciation—“Christmas Spirits’—on De- 
cember 5, was a festive occasion. My 
host was genial Duncan Lloyd who 
was one of the leading members of 
the cast. 

The 
(whose president is Henry L. Bow- 


Georgia Bar Association 
den) and the four leading Atlanta 
banks last night (December 8) over- 
whelmed me with a complimentary 
banquet at Piedmont Driving, at- 
tended by six hundred lawyers and 
bankers and wives. I shall long re- 
member this gracious expression of 
friendship and good will. Tonight it 
was followed by a colorful reception 
given by our state association, the 
Atlanta Bar Association (President, 
Edward S. White) and the Lawyers 


Deep South Regional Meeting 
(Continued from page 34) 

attended enjoyed it immensely. The 
cast were billed as “Krewe of Attys”. 
The part of “Rex Mandamus” was 
taken by Edwin M. Otterbourg, of 
New York, and the Queen—escorted 
by Cuthbert S. Baldwin—was the 
beautiful Mrs. Thomas J. Boodell, of 
Chicago. Ladies in Waiting from the 
eight states of the Region were: Mrs. 
Richard H. Inge, Mobile, Alabama; 
Mrs. J. C. Deacon, Jonesboro, Arkan- 
sas; Mrs. Sherwood Spencer, Holly- 
Florida; Mrs. Robert R. 
Richardson, Atlanta, Georgia; Mrs. 
Clarence Yancey, Shreveport, Louisi- 
ana; Mrs. Robert B. Adam, Gulfport, 


wood, 


Club of Atlanta (President, G. Ar- 
thur Howell) at the lovely Roswell 
home of Mr. and Mrs. Granger Han- 
sell, from which I have just returned 
in order to write and mail copy for 
this January “page” before midnight. 
The fine fellowship existing among 
lawyers of my state is beyond descrip- 
Lion. 

The Association and other nation- 
wide professional organizations have 
taken official positions in support of 
legislation which would give the self- 
employed opportunities somewhat 
comparable with those of corpora- 
tion executives and employees in 
making provisions for their old age. 
More than twenty million persons 
are now covered by corporate pen- 
sion and profit-sharing plans which 
will furnish them with income when 
they retire. The employers’ annual 
contributions to such plans are de- 
ductible as business expense to them, 
and are not currently taxable to em- 
ployees covered by the plans. More 
than three billion dollars a year is 
being paid by American employers 
annually into the more than 26,000 
approved pension and profit-sharing 
plans. 

If it is sound public policy to 
tax these 


grant encouragement to 


Mississippi; Mrs. James Edward 
Work, Oklahoma City, Oklahoma; 
Mrs. Clarence Kolwyck, Chattanoo- 
ga, Tennessee and Mrs. Gibson 
Gayle, Houston, Texas. 

The banquet was likewise a nota- 
ble occasion, with President Gam 
brell presiding, and Dean Robert J. 
Farley of the University of Mississip- 
pi Law School as Toastmaster. Dean 
Farley was in fine form and provided 
a most pleasant entertainment for his 
large audience. The address at the 
banquet was given by Dr. Nicholas 
Nyaradi, of Peoria, Illinois, Chair- 
man of the Department of Economics 
of Bradley University and former 
Minister of Finance of Hungary, who 
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pension and profit-sharing plans ap 
proved by the Treasury Department, 
a similar opportunity should be 


granted to the self-employed to post- 
pone taxes until retirement on reas- 
onable amounts set aside to provide 
income in old age. On July 18, 1955, 
the House Ways and Means Com- 
mittee approved amended Jenkins- 
Keogh Bills (H. R. 9 and H. R. 10) 
for inclusion in the omnibus tax 
bill. The 
position in favor of the legislation 
embodied in these bills, which will 
be considered by the Congress early 
this year. It is a matter of elemen- 
tary justice that the present tax dis- 


Association has taken a 


crimination against provision of re- 
tirement income for more than ten 
taxpayers 
should be The © self- 
employed desire only that the tax 


million _ self-employed 


removed. 


laws be amended to make it feasible 
for them to save their own money 
for their own retirement. There is 
nothing “‘socialistic’” in such a pro- 
posal, which merely encourages 
thrift and the laying up of private 
age. Our 


would do well to express their views 


funds for old members 
to their Senators and Representa- 


tives. 


spoke on “Peace, Justice or Both?” 
His was a very inspirational address 
about the dangers of Communism, 
and he spoke from personal experi- 
ence, having fled his native country 
to save his life. 

The attendance at this regional 
meeting was one of the largest on 
record for such gatherings. Never 
have there been more delightful so- 
cial functions, more informative sec- 
and 

enthusiastically 


tion institute workshops, or 
attended 
luncheons and other events. Cuth- 
bert S. Baldwin and his co-workers 
can feel justly proud of having held 
one of the best regional meetings in 


American Bar Association history. 


more 
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William C. Farrer Secretary and Editor-in-Charge, Los Angeles, California 
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J. B. C. Plans for 1956 


® Immediately following his elec- 
tion at the Annual Meeting in Phila- 
delphia, Chairman-Elect Robert G. 
Storey, Jr., of Dallas, Texas, con- 
vened the first meeting of the Board 
of Directors, consisting of the Chair- 
man, the newly elected Vice Chair- 
man, C. Frank Reifsnyder, of 
Washington, D.C., your Editor as 
Secretary, and the four Directors to 
serve in 1956 appointed by Chairman 
Storey: Thomas E. Taulbee of Wil 
mington, Delaware, Personnel Direc- 
tor; John C. Deacon of Jonesboro, 
Arkansas, Information Director; 
Robert L. Meyer, of Los Angeles, 
California, Professional Director; 
and Kirk M. McAlpin, of Savannah, 
Georgia, Services Director. 

General plans and committee ap- 
pointments were discussed in Phila- 
delphia and the program of the 
Chairman has been set forth to stress 
the J.B.C, 


membership, co-operation 


following: increasing 
].B.C. 
with local and state Junior Bar 
groups, and the effectiveness of 


].B.C. committee work. 


Primary emphasis has been laid on 
the American Bar Association’s Spe- 
cial Membership Campaign, and an 
executive direct the 
].B.C. phase has been appointed by 
the last retiring Chairman, Stanley 
B. Balbach, of Urbana, Illinois, and 
Chairman Robert G. Storey, Jr., con- 
sisting of your Editor, as Director, 
the Chairman and Vice Chairman 
of the J.B.C., and the ].B.C. Mem- 
bership Committee Chairman, Wil- 
liam Reece Smith, Jr., 


committee to 


of ‘Tampa, 
Florida. 

Circuit chairmen for the drive in 
lude the following: Fred G. Fisher, 
Jr., of Boston, Massachusetts; Don- 
ild Maroldy, of New York City; 
Yaniel Huyett III, of Reading, 


Pennsylvania; James Ballengee, of 
Charleston, West Virginia; Robert 
R. Richardson, of Atlanta, Georgia; 
Thomas C. Carroll, of 
Kentucky; C. Severin Buschmann, 
Jr., of Indianapolis, Indiana; John 
C. Deacon of Jonesboro, Arkansas; 
Harry L. 


California; 


Louisville, 


Kuchins, Jr. of San Fran- 


cisco, and Vernon T. 


Reece, of Denver, Colorado. 

A meeting of Circuit Chairmen 
was held in conjunction with the 
senior bar committee at the Amer- 
ican Bar Headquarters in Chicago on 
October 30, 1955, where campaign 
plans were laid and State Chairmen 
and Municipal Chairmen for each 
municipality over 100,000 were ap- 
pointed. Circuit meetings were held 
on November 5, 1955, for the Fourth 
Circuit in Washington, D.C., and the 
Eighth Circuit, in Des Moines, lowa, 
on November 13, 1955, for the Sixth 
Circuit at Cincinnati; for the Sev- 
enth Circuit, at the American Bar 
Center in Chicago; the Ninth Cir- 
San the Tenth 
Circuit, at Denver, Colorado; 
the Fifth Circuit on November 27, 
1955, in New Orleans, Louisiana. 


cuit, at Francisco; 


and 


Ihe Eighth Circuit Membership 
Campaign Rally at the Hotel Ft. Des 
Moines, Des Moines, Iowa, was typi- 
cal of these meetings. Those in 
attendance from the Junior Bar 
Committee were Eighth Circuit 
Chairman, John C. Deacon of Jones- 
boro, Arkansas; Iowa State Chairman 
Ned Willis, of Perry; Minnesota 
State Chairman Leo Derfman, of 
Minneapolis; Missouri State Chair- 
man Frank Sebree, of Kansas City; 
Arkansas State Chairman Robert M. 
Lowe, of Texarkana; and Nebraska 
State Chairman Kenneth Elson, of 
Grand Island. Municipal Chairmen 
present included Donald W. Thomp- 





son, of Sioux City, lowa; David Pesh- 
kin of Des Moines; C. Paul Jones, of 
Minneapolis; David R. Roberts, of 
St. Paul; Lewis A. Dysart, of Kansas 
City; Edward E. Murphy, Jr., of St. 
Louis; Edward T. Fride, of Duluth; 
and Ralph M. Sloan, of Little Rock. 
The campaign calls for extended 
national publicity directed to the 
press, T-V, radio and Bar beginning 
on January 3, 1956, with general 
teams fully organized in the counties 
under the State Chairmen and in 
municipal divisions. From February 
11-18, 1956, there will be an intensive 
enrollment campaign with personal 
solicitation by American Bar Associ- 
ation members of non-Association 
members all over the country. 


Deep South Regional Meeting 


The Deep South Regional Meeting 
in New Orleans, Louisiana, Novem- 
ber 27-30, 1955, provided a spear- 
head for the Membership Campaign 
in that area, and Chairman Robert 
G. Storey, Jr. together with the offi- 
cers and directors, laid forth the 
program for the year with emphasis 
on membership. A joint Fifth and 
Eighth Circuit Meeting organized by 
F. William McCalpin, of St. Louis, 
Missouri, ].B.C. Council Member- 
Elect from the Fifth and Eighth 
Circuits-at-Large; Robert R. Rich- 
ardson, of Atlanta, Georgia, Fifth 
Circuit Representative-Elect; Robert 
G. Nichols, of Jackson, Mississippi, 
Fifth Circuit Council Member; and 
Alvin B. Rubin, of Baton Rouge, 
Council Member from 
the Fifth and Eighth Circuits, was 
held in conjunction with the Region- 
al Meeting. State Chairmen in at- 
tendance included Kenneth M. Hen- 
sen, of Columbus, Georgia; Ralph 
Franco, of Montgomery, Alabama; 
Harry Loftis, of Tyler, Texas; Elmer 
Friday, of Orlando, Florida; George 
W. Pugh, of New Orleans; Edward 
Little Rock, Arkansas; 
Hubert Bates, of Kansas City, Mis- 
souri; and Charles Henley of Jack- 
son, Mississippi. 

The Junior Bar Deep South Re- 
Meeting Committee com- 
posed of John G. Weinmann (Chair- 
man), David Conroy, Ed. J. De- 


Louisiana, 


Lester, of 


gional 
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Our Younger Lawyers 


Verges, |r., George W. Pugh, Val 
Schaff III, Frank J. Stich, Jr., and 
Paul Tate were responsible for the 
outstanding success of all Junior 
Bar events at this meeting. 


Chairman Travels 


Prior to assuming reins as Chairman, 
Robert G. Storey, Jr., following the 
example of his predecessor, Stanley 
B. Balbach, in maintaining close per- 
sonal contact with local groups afhli- 
ated with the Junior Bar Conference, 


attended the California State Bar 


A Visit to the London Courts 
(Continued from page 32) 

the judge’s charge as a matter of in- 
terest. 

The practice, which unfortunate- 
ly is too prevalent among even some 
high class members of the Bar in 
this country, of endeavoring to inter- 
ject so-called “reversible errors” into 
the record as an anchor to windward 
for use in case of an adverse decision 
at the trial, is unknown in England. 
Very likely this may be due to the 
fact that, as heretofore indicated, 
English appellate courts do not re- 
verse for errors, but only on the 
merits if it is felt that an unjust 
result has been reached. In other 
words, the aim is always to do sub- 
stantial justice. 

On a prior visit to England, I 
spent a morning in the Bow Street 
Police Court, which by the way is 
located in the vicinity of the Co- 
vent Garden Opera House. This 
tribunal is conducted with all the 
formality and dignity of a court of 
general jurisdiction. The presiding 
judicial officer was a magistrate, who, 
however, obviously had the ability 
and knowledge expected of a judge 
of a higher court. Cases moved ra- 
pidly and expeditiously, but without 
any unseemly haste. Every defendant 
was given full opportunity to present 
his defense. A development of the 
last few years makes it possible for a 
defendant charged with a serious 
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Convention at San Francisco, Cali- 
fornia, September 14-16, 1955; the 
Indiana State Bar Meeting at French 
Lick Springs, Indiana, September 22- 
24, 1955; the Governors 
Meeting of the American Bar Asso- 


Board of 


ciation in Chicago, October 21 and 
22, 1955; the Section Meeting on 
October 23, 1955; and the Special 
Association Membership Meeting in 
Chicago on October 30, 1955. On 
November 17, following a luncheon 
of the Junior Bar Association of 
Baltimore City, at which Chief Judge 


crime to waive a jury trial and con- 
sent to be tried by a magistrate in 
the Police Court. I heard an alleged 
pickpocket tried in this manner. An- 
other interesting recent change in 
the law grants authority to the mag- 
istrate in such a case, if he feels that 
the maximum sentence that he has 
authority to impose is insufficient, to 
refer the case to the Court of Quarter 
Sessions for sentence in the event he 
finds the defendant guilty. 

An afternoon was spent in the 
Court of Quarter Sessions, which is 
located on the south bank of the 
Thames. This tribunal is a criminal 
court for the trial of lesser criminal 
offenses, as well as for the imposition 
of sentences in instances in which a 
conviction is had in the Police Court 
and the case is referred to the higher 
court for sentence, in the manner 
just indicated. I heard sentence 
passed in a number of such cases 
after testimony was given by the ar- 
resting officer as to the facts of the 
offense and the defendant's prior 
record, if any, as well as argument 
of defense counsel. This ingenious 
procedure takes some of the load 
from Old Bailey and helps to keep 
the criminal docket current. 

To summarize my impressions, 
there are two outstanding features of 
the administration of justice in Eng- 
land today that we may well emu- 
late. The first is expedition and 
elimination of sources of delay by 


Brume was the speaker, Chairman 
Storey presented to John J. Sweeney, 
President of the Junior Bar Associa- 
tion, the J.B.C. Award of Merit for 
outstanding achievement during the 
year 1955. The Baltimore Junior Bar 
program includes a T-V program, a 
lawyers’ reference service, legislative 
committee work, the preparation of 
a Junior Bar Handbook, and semi- 
nar work. Following the Baltimore 
meeting, Chairman Storey attended 
a meeting of the Younger Lawyers 
Section in Albany, New York, on 


November 19, 1955. 


means of the various devices that 
have been described in this article. 
Much has been accomplished in the 
period of over a century since the 
days of Lord Eldon, whose procrasti- 
nation was vividly caricatured by 
Dickens in Bleak House in the guise 
of the supposititious lawsuit of Jarn- 
dyce v. Jarndyce. In this respect the 
courts need the co-operation of a 
trained and skilled Bar. It is unfor- 
tunate that the nature of the practice 
of the law in the United States has 
gradually changed so that the art of 
advocacy has been all too often rele- 
gated to the background and many 
leaders of the Bar rarely appear in 
court. Advocacy should be restored 
to its original place of honor and the 
work of the trial lawyer should again 
be regarded as the most important 
function of the Bar. The second is 
the decision of appeals solely on the 
merits and ignoring of technicalities. 
This course is not only conducive to 
doing justice, but it also reduces 
the number of appeals and shortens 
trials, for counsel no longer con- 
sume time in laboring technicalities. 
There are some appellate courts in 
the United States, both federal and 
state, that have acquired the same 
attitude, but there are many that 
have not. Much still remains to be 
done. We must unremittingly keep 
our hands at the plow along the fur 
row of the improvement of the ad- 
ministration of justice. 
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Planning a 
Legal Career 


(Continued from page 52) 


able for you to plan to seek the help 
of others, and particularly that of 
older attorneys. 

This may not always be easy to 
do. Any lawyer worth consulting 
will be a pretty busy person. You 
can’t just walk in on him any time 
and expect him to drop everything 
and consult with you—though once 
in a while someone is naive enough 
to try this. You’ve got to show some 
understanding of the pressure his 
own problems put upon him. But 
nearly every fine lawyer I’ve known 
has a keen desire to help younge 
lawyers get along, and they will help 
you if you will only make it con- 
venient and easy for them to do so. 

If you want to talk to an older 
lawyer when you have no other con- 
nection with him—for instance 
when you are first out of law school 
and all you are looking for is gen- 
eval advice—not necessarily a job— 
write to him, or telephone his sec- 
retary, in advance, and explain who 
you are and what you want, and ask 
for an appointment to come to see 
him. Then, after you get the ap- 
pointment, be sure to be there on 
time. 

If it is a later period in your ca- 
reer and you are actually associat 
ed with him, all you have to do is 
to use common sense in the selec- 
tion of the time and place and lay- 
ing the foundation for the occa- 
sion. 

I can assure you that, if it is prop- 
erly done, and not overdone, every 
older lawyer enjoys passing on what 
he thinks he has learned to earnest 
and appreciative younger men. This 
will be particularly true if the cir- 
cumstances are such that you can 
evidence a readiness and willingness 
to be of such assistance to him as 
you can as well as a desire to learn 
from him. 

Don't underestimate the value ol 
what you can obtain from olde 
lawyers. In the days before you 
make your final decision as to what 
field you want to get into, an expert 


in the held you are considering can 
give you extremely valuable coun- 
sel. In later periods, older lawyers, 
with the point of view based on 
having seen and done a multitude 
of the things that are still new to 
you, can give you a glimpse around 
the corner which may completely 
alter your plan for handling the 
problem at hand. 

I realize that what I have said 
about planning is very general in 
nature. It still leaves the job up to 
you, where it should be. 

However, I have one really spe 
cific suggestion. It is based on the 
firm belief that a lawyer in any field 
is far better equipped to do his work 
if he has had at least a few years’ 
experience in the actual trial of law 
suits. After a lawyer has advised his 
client, or prepared a contract, o1 
done any other piece of office work, 
there is only one place where the 
soundness of his judgment can be 
tested—that is in the courtroom. If 
a lawyer has not had experience in 
court, he has, in my view, a “blind 
side”. He will be concerned about 
certain things which are not apt se- 
riously to affect a court’s judgment 
and unconcerned about others 
which will. I do not mean to say 
that there are not many successful 
lawyers who have never tried a law- 
suit, but they'd be considerably bet- 
ter if they had. 

Also, I firmly believe that in no 
other branch of business and _pro- 
fessional life is one called upon to 
exercise aS great a combination ol 
skills and abilities as in the prepara- 
tion for and conducting of a hard- 
fought trial. Here you meet your 
adversary face to face. You must be 
on your toes every minute. The 
training in court strategy and tac- 
tics, the experience in long-range 
careful planning, the direct and 
cross-examination of witnesses, the 
making of arguments to a court and 
jury, and the preparation of briefs 
calls for the exercise of every talent 
and skill you possess. It is by far 
the hardest work in the law, but, 
from it, a lawyer develops a judg 
ment which can be gained from no 
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other field of practice. Those who 
never engage in it miss the greatest 
experiences the legal profession has 
to offer. 

Now, I don’t believe that any 
plan for a career can be made which 
can be adhered to with no deviation, 
No one can predict the future with 
accuracy—we can peer ahead just 
so far. Unexpected opportunities o1 
unfortunate happenings will occur 
which make changes necessary in 
even the best of plans. Your plan 
should, therefore, have flexibility. 
But definite long-range objectives 
can be set, and you can make a se- 
ries of short-range plans as you go 
along for the successive steps you 
must take toward your goal. In any 
case, a mediocre man with a well 
thought-out plan is far better off 
than a superior man with no plan 
at all. 

Also, I do not minimize the im- 
portance of sheer luck in the good 
or bad turns your career may take. 
I have had enough of both, to know 
how important it is to success o1 
failure. But a good long-range plan 
will tend to cushion your setbacks 
and permit you to adjust your short- 
range program so that you can still 
accomplish your ultimate objective. 
It will also aid you to recognize and 
seize your best opportunities when 
you might otherwise miss them. 

So I urge you to make a plan 
that is yours; one which frankly rec- 
ognizes your own strong points and 
your weak ones; one which makes 
the most of the opportunities for 
learning and acquiring needed 
skills; one which realistically ap- 
praises your position now, and the 
one in which you will find your- 
selves upon graduation; one where- 
by you will acquire information 
about the skills and learning need- 
ed in a particular field of law, be- 
fore you go into it; one which will 
gain for you the valuable early ex- 
perience which is necessary to give 
you the wisdom and judgment to 
handle really important legal mat- 
ters later; and one which I hope 
will bring to each of you all the 
work you can do and much pleasure 
and satisfaction in doing it. 
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Views of Our Readers 

(Coniinued from page 12) 
McFaddon, 7 Cranch 116, 3 L. ed. 
287 (1812)). (See also Volume 36, 
American Journal of International 
Law 539; Volume 40, American Jour- 
nal of International Law 237). Rec- 
ognizing this traditional rule of in- 
ternational law, Congress, in 1948, 
established the Uniform Code of 
Military Justice applicable to our 
Armed Forces wherever stationed. 
This was an implementation of the 
provision of the Constitution itself 
that Congress is empowered: “To 
make rules for the government and 
regulation of the land and Naval 
forces”. (Constitution, Article I, Sec- 
tion 8). Prior to that date, only on 
rare occasions and due to certain spe- 
cial circumstances, was any Ameri- 
can soldier or sailor ever tried by a 
local foreign court. 

The reason underlying the tradi- 
tional rule of international law was 
never better stated than by Chief 
Justice John Marshall when he said 
in the Schooner Exchange case: 

One sovereign being is in no re- 
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spect amenable to another; and being 
bound by obligations of the highest 
character not to degrade the dignity 
of his nation, by placing himself or its 
sovereign rights within the jurisdic 
tion of another, can be supposed to 
enter a foreign territory only under 
an express license, or in the confidence 
that the immunities belonging to his 
independent sovereign station, though 
not expressly stipulated, are reserved 
by implication, and will be extended 
to him. 

This perfect equality and absolute 
independence of sovereigns, and this 
common interest impelling them to 
mutual intercourse, and an_ inter 
change of good offices with each other, 
have given rise to a Class of cases in 
which every sovereign is understood 
to waive the exercise of a part of that 
completed exclusive territorial juris- 
diction, which has been stated to be 
the attribute of every nation. 


Marshall 
sovereign whose troops are in the 


then went on to say no 
territory of a friendly foreign state 
could afford to surrender exclusive 
control over those forces. 

In Coleman v. Tennessee, 97 U.S. 
509, 515 (1878), Marshall's doctrine, 
widely accepted throughout the civi- 
lized world until the Status of Forces 
summarized as 


Treaty, was briefly 


follows: 


It is well settled that a foreign army, 
permitted to march through a friend 
ly country, or stationed within it, by 
permission of its government or sover 
cign, is exempt from the civil and 
criminal jurisdiction of the place. 

lo the same effect is Dow v. Jolin- 
son, 100 U.S. 158, 165 (1879) . 

In fact, at the time the Status of 
Forces Treaty was approved by the 
Senate, the Manual for Courts-Mar- 
tial 1951 provided that our own 
Armed Forces retained exclusive ju- 
risdiction over our soldiers located 
without the country. In other words, 
after the representation had been 
made to each American soldier or- 
dered abroad that he could only 
be subjected to American military 
courts, whatever the offense, a treaty 
was made and ratified which de- 
stroyed the legal protection which 
was in force when he left the coun- 
try. 

It will not do to say that this fun- 
damental principle of international 
law only applies in time of actual 


occupation of a country during the 
progress of a war. This distinction 
was never made until it was first ad 
vanced by the Senate Foreign Rela 
tions Committee in connection with 
the Status of Forces Treaty. Ot 
course the situation is and always 
has been different where na- 
tionals of one country, even soldiers, 


very 


are in a foreign country casually on 
lor some personal or business reason 


The fact is that the Status ol 
Forces Treaty was contrived by the 
State Department with the hope that 
it would help secure ratification, par- 
ticularly by France, of E.D.C. The 
Acheson State Department had al- 


ready, with a view to placating 
French sensibilities, entered into 
a secret executive agreement with 


France along the lines of the Status 
of Forces Treaty, and, to confirm 
and put 


this secret arrangement, 


other countries on the same basis, 
the Foreign Relations Committee ol 
recommended that the 


be formalized by 


the Senate 
secret agreement 
treaty. Senator Knowland, the ma 
jority leader in the Senate, in the 
debate on the Status of Forces 
Treaty, admitted that if the matter 
were before the Senate as an original 
proposition, no such arrangement 
would be acceptable to him. 

There is nothing in the record ol 
the Hearings the Foreign 
Relations Committee or in the Sen- 
ate debate, or elsewhere, that indi- 
countries 


betore 


cates that any of the 
involved either denied the tradition- 
al principle of international law 
above referred to, or undertook to 
impose as a condition of our troops 
being on their soil the right to try 
them in the local courts. The whole 
matter was a sheer gesture ol ap 
peasement, first on the part of the 
Acheson State Department, and then 
on the part of our present State De 
partment, and, as in most cases ol 
appeasement, the appeasement ac 
complished nothing. In spite ol the 
Status of Forces Treaty, France cid 
not ratify E.D.C. We not only let the 
that are 
military personnel and lodge them 


nations friendly try om 


in foreign jails, but we have adopted 
the same folly of appeasement with 
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respect to our American G.I’s lodged 
in Chinese jails. 

It is no comfort to the wives and 
mothers of America and to our sol- 
diers compelled to serve in foreign 
lands to be told that the Constitu- 
tion does not follow the flag, even 
though the idea is dressed up in 
some such phraseology as that “The 
Constitution cannot limit the opera- 
tion of foreign courts within the ter 
ritory of a foreign nation.” This is 
not the point of the matter. There 
is no question of limiting the opera- 
tion of foreign courts. The point is, 
surrendering by treaty the right of 
an American G.I. to be tried as the 
Constitution itself provides in ac- 
cordance with rules and regulations 
established by the Congress of the 
United States, and in accordance 
with the traditional and established 


International Legal Studies 
(Continued from page 56) 

count of some of the elements of 
the current effort at one law school. 
In the academic year 1955-56 at the 
Harvard Law Schocl, twenty-one 
different courses and seminars will 
be offered in international legal 
studies. The range of the subject 
matter may be indicated by a sam- 
pling of the titles: international law; 
legal problems of doing business 
abroad; the civil law system; inter- 
national investment and economic 
development; problems in the de- 
velopment of world order; legal 
problems of international trade; 
land use problems in developing 
areas; comparative public law— 
problems of federalism; internation- 
al conflict of laws; taxation of inter- 
national trade and investment. Elev- 
en members of the law faculty will 
participate. Of these, only three will 
limit their teaching to international 
legal studies. The other eight will 


rule of International Law, as it ex- 
isted before it was changed by 2 
treaty of appeasement. 

CLARENCE MANION 
South Bend, Indiana 
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also teach courses of the longer- 
established type. In three of the 
seminars, the law teachers will be 
joined by colleagues from other 
disciplines: economics, political sci- 
ence and city planning. These 
courses and seminars are grouped 
by subject matter under three ru 
brics: international law and _ inter- 
national organization; legal prob- 
lems of international business and 
economic development; and _ the 
comparison of legal systems. 

In the previous academic yea! 
(1954-55), approximately 19 per 
cent of the third-year students and 
14 per cent of the second-year stu- 
dents had taken one or more of the 
courses and seminars offered in this 
sector. In addition, some 60 per cent 
of the candidates for the advanced 
degrees and special graduate stu- 
dents took some work in the area. 
Current evidence supports the ex- 
pectation that the general student 
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body will participate increasingly in 
these studies in the years ahead. 

Graduate and special students 
from other countries enrolled at the 
school numbered seventy-two in the 
academic year 1954-55. They came 
from thirty different nations. In ad- 
dition, some twenty students from 
other countries were candidates for 
the LL.B. In the Harvard Law 
School's concept of the program, the 
work of all graduate and special stu- 
dents {rom abroad, whatever their 
particular center of interest, comes 
within the ambit of International 
Legal Studies. 

Two programs of training cur- 
rently under way involve lawyers of 
more advanced position and matur- 
ity. In one, the Harvard Law School 
participates jointly with the law 
schools of Michigan and Stanford, 
together with six Japanese law 
schools and the Judicial Research 
and Training Institute of Japan. In 
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International Legal Studies 


this project, six Japanese professors 
of law, two Japanese judges and a 
Japanese prosecuting attorney have 
pursued a variety of legal studies 
during the academic year 1954-55 at 
Harvard. Most of the group are 
spending a second year of study at 
the law schools of Stanford and 
Michigan. In a later phase, the proj- 
ect will be broadened by visits of 
American law teachers to Japan and 
the exchange of Japanese and Amer- 
ican law students. The project grows 
out of problems of legal adjustment 
created in Japan by the occupation, 
during which there were grafted 
upon the Japanese legal system a 
judicial structure, a pattern of or- 
ganization of the Bar, constitutional 
concepts and a considerable body 
of law derived from the common 
law and American legal experience. 
In the other program, fiscal officials 
from a number of countries, notably 
in the Middle East and Latin Ameri- 
ca, who have come to this country 
under the auspices of the United 
Nations, are engaged in 
training at the Harvard Law School 
in problems of taxation and fiscal 
administration. These programs, to- 
gether with certain others still in an 
exploratory planning stage, may 
point the way to important possibil- 
ities for advanced training. 


special 


In the evolution of research, the 
Harvard Law School has sought to 
cultivate projects which, while in- 
dependently conceived and valid 
each in itself, may nevertheless tend 
to group themselyes under broad 
and significant themes. 

A variety of projects now under 
way bear upon the relationship of 
tax policy and administration to 
international investment, economic 
growth in underdeveloped areas and 
international trade. Their most re- 
cent product is a volume on foreign 
investment and taxation, which it 
is believed may plow new ground. 
Within the calendar year 1955, the 
school anticipates publication of the 
initial monographs in the World 
Tax Series, which is designed to serve 
as a working tool for scholarship and 
a general guide to investors and their 
counsel. The outlines of a group otf 
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projects concerning the effects ol 
regulation upon international trade 
and economic development are be- 
ginning to emerge. One relates to 
the effect of the antitrust laws upon 
American business abroad; another 
to the regulation of the electric 
power industry in underdeveloped 
areas; others, in a phase of prelim- 
inary inquiry, to state trading and 
to the legal and economic aspects 
of urbanization in predominantly 
agricultural societies. 

Two of the faculty, together with 
a German judge on leave from his 
court for a year at Harvard, are ex- 
ploring problems of comparative 
procedure. Their work to date has 
centered upon the problems of 
methodology which lie at the thresh- 
old of such an inquiry. Another 
project which is well under way al- 
fords an opportunity to examine the 
interaction of varied legal systems 
in an intensely practical context. 
This is the Harvard Law School 
Israel Co-operative Research proj- 
ect, which has sought to take into 
account not only the main sources 
of present Israeli law—English, He- 
brew, Moslem and Ottoman—but 
also relevant civil law experience 
and new departures in American, 
British 
tice. 

At the invitation of the Codifica- 
tion Division of the United Nations 
Secretariat, the school is undertak- 
ing the preparation of a draft code 


and Commonwealth _ prac- 


on the international law of the Res- 
sponsibility of States. It is a happy 
occasion which thus enables lawyers 
to labor again in the vineyard 
planted by Manley O. Hudson and 
his colleagues in the Harvard re- 
search. The work will be carried on 
as an autonomous responsibility of 
the participating scholars, with the 
advice of an Advisory Committee 
drawn from other universities and 
the practicing profession, and with 
appropriate assistance from the Cod- 
ification Division. The product will 
be submitted to the 
Law Commission. 


International 


A study of the legal status of in- 
ternational waterways, with special 


canals, 


reference to international 
has been carried forward during the 
academic year 1954-55, and is ex 
pected to be brought to completion 
by the next autumn or early winter. 

In these varied inquiries, the in 
terplay of law and other aspects of 
a living society has underscored the 
need and opportunity for collabora 
their col 


tion lawyers and 


leagues in other disciplines. 


among 
These 
projects have also pointed to the 
importance of widening and deep 
ening the channels of interchange 
and collaboration among lawyers in 
this and other lands. 

Law teachers and practicing law 
vers will persevere in the endeavor 
to help nourish this phase ot the 
growth of the law, and to shape it 
into concrete applications with the 
materials vouchsated to us. Just over 
120 years ago, Mr. Justice Joseph 
Story, then the Dane Prolessor ol 
Law at Harvard, undertook to “sub 
mit to the indulgent consideration 
of the profession and the public” 
his labors on a subject which he 
“ol great importance 
He called it conflict 


deemed to be 
and interest”. 
of laws or private international law, 
and expressed the conviction that 
“from the increasing intercourse be 
tween foreign States as well as be- 
tween the different States of the 
(American Union, it is daily brought 
home more and more to the ordi 
nary business and pursuits of hu- 
man life’. He went on to say: “The 
dithculty of treating such a subject 
in a manner suited to its impor 
iance and interest can scarcely be 
The 


loose and scattered, and are to be 


exaggerated. materials are 


gathered irom many sources, not 
only uninviting but absolutely re- 
pulsive to the mere student of the 
common law”. He persisted in his 
efforts, and his ultimate success may 
be measured by the astonishment 
which the average lawyer of today 
would teel at the suggestion that 
the conflict of laws was anything 


other than a_ standard bread-and 


butter part olf a normal law cur 
riculum, As he stuck to his job, so 


may we to ours. 
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The Reed-Dirksen Amendment 
(Continued from page 45) 
leads to political irresponsibility. It 
is a device by which the many can 
oppress the few. The many do not 
suffer from the high brackets, yet 
they are in a position to impose 
them on the few. A famous com- 
ment on this point, dating from 
the year 1845, is as follows: “The 
moment you abandon the car- 
dinal principle of exacting from all 
individuals the same proportion of 
their income or their property, you 
are at sea without rudder or com- 
pass, and there is no amount of in- 
justice or folly you may not com- 
mit.’’42 

Perhaps the most common argu- 
ment for progression is that taxes 
should be borne in proportion to 
the ability to pay. This argument 
proves nothing on the question 
whether the income tax should be 
progressive or proportional. A pro- 
portional income tax (one which 
taxed all incomes at the same flat 
rate) would distribute the tax bur- 
den in accordance with ability to 
pay, at least in one sense If the flat 
rate were 25 per cent, the man with 
$10,000 of income would pay $2,500 
tax, the man with $20,000 of income 
would pay $5,000 tax. Would they 
not be taxed in proportion to their 
ability to pay? They would unless the 
man with $20,000 of income is con- 
sidered to have more than twice the 
ability to pay of the man with $10,- 
000 of income. The assertion that 
taxes should be borne in accord- 
ance with ability to pay begs the 
question. The real question is, how 
should we measure ability to pay? 

So much for some of the theoret- 
ical arguments for and against the 
principle of progressive rates. How 
do these arguments apply to this 
proposed amendment? 

Advocates of the amendment say 
that progression is wrong in prin- 


ciple, but they concede that some 
degree of progression must be pre- 
served as a matter of political ex- 
pediency. They point out that the 
latest form of their proposal would 
permit progression up to a maxi- 
mum of fifteen percentage points.*® 
And they direct their main fire 
against the extreme progression of 
the. present rate schedule, ranging 
from 20 per cent to 91 per cent, or a 
maximum progression of 71 per cent. 
They argue that the high brackets of 
this schedule produce little revenue, 
and that they greatly discourage new 
investment and destroy the incentive 
to work. 

The opponents of the amend- 
ment defend the progressive prin- 
ciple.44 Some of them concede that 
there should be a moderate reduc- 
tion of the medium and high brack- 
ets. But in general they rely on the 
popular feeling that equality of sac- 
rifice requires a wide variation be- 
tween bottom and top rates. They 
point out that the proposed amend- 
ment would benefit only about | per 
cent of the taxpayers: those with in- 
comes over $20,000 per year. They 
say that the shifting of part of the 
burden from these people to the 
low income taxpayers would tend to 
reduce purchasing power. And they 
deny that the present high rates 
have - stifled investment or 
dampened incentive.* 


new 


Much of the argument over the 
principle of progression seems ir- 
relevant to the particulars of the 
proposed amendment. Whatever 
one may think of the merits of pro- 
gressive taxation in the abstract, we 
are not faced with an abstract prob- 
lem, but with a concrete one. We 
are not starting fresh to build a per- 
fect tax system; we are dealing with 
a tax system in being which is al- 
ready highly progressive. Business, 
government finance and taxpayer 
psychology have become adjusted 
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to it. Perhaps progression has been 
carried too far; possibly some re- 
duction of the high and middle 
brackets of the individual income 
tax would increase incentives to a 
degree which would socially out- 
weigh the minor loss of revenue in- 
volved. But to reduce the maximum 
progression at one fell swoop from 
71 per cent to 15 per cent or less 
might have drastic and far-reaching 
consequences upon taxpayer mo- 
rale. 

Moreover, the argument over pro- 
gression has little or no relevance 
to the corporation income tax, 
where the proposed amendment 
would have its major effect.4¢ There 
is no progression in the corporate 
income tax, except for the lower 
rate applicable to the first $25,000 
of income. The great bulk of all 
corporate income is taxed at the 
52 per cent rate.4? The proposed 
amendment would reduce this rate 
to 25 per cent, unless three fourths 
of all the members of each House of 
Congress voted to lift that limit. The 
loss of revenue would be enormous, 
as compared with the loss of revenue 
from the individual income tax. 
The argument against progression 
is thus used to support a measure 
whose major impact is upon a large- 
ly non-progressive tax. 

Conflicting theories as to progres- 
sion do not seem to give us the an- 
swer to our inquiry. 


A Third Controversy .. . 
Constitutional Rate Fixing 


A third point of controversy is 
whether tax rates should be fixed in 
the Constitution. 

Even if it were to be conceded 
that legislation limiting income tax 





42. McCullock, Taxation and the Funding 
System 142. 

43. Dresser, The Reed-Dirksen Amendment: 
Developments in the 83d Congress, 39 A.B.A.J. 
206 (1953). 

44. Cary, op. cit. supra, note 23. 

45. Joint Committee Print pages 2-3, 12-14, 
17-18, 23-29. 

46. See Cary, op. cit., supra, note 23. 

47. For the fiscal year 1951, total taxable 
corporate income, excluding capital gains, was 
$45.1 billion (estimated). Of this amount only 
48% ($2.2 billion, estimated) was in the tax- 
able net income class of $25,000 or less, to 
which the basic rate alone would apply. The 
remaining 95% was taxed at the surtax rates 
and, where appropriate, at the excess profits 
rates then obtaining. See Surrey and Warren, 
Feperat Income Taxation 34 (1953). 
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rates to 25 per cent would be de- 
sirable and feasible under existing 
conditions, it does not follow that 
the Constitution should be amend- 
ed to impose such a limit as a per- 
manent restriction on the powers ol 
Congress. 

The proponents ol the amend 
ment say that ours is a government 
of limited powers, that (in John 
Marshall's famous words) “The pow- 
er to tax involves the power to de 
stroy”, that other powers are lim 
ited by the Constitution, and that 
the power to tax should likewise be 
limited. They argue frankly that 
Congress is not to be trusted in the 
use of the taxing power.** 

It is true that this Is a 
ment of limited powers, but many 
of the powers of government are 
limited only in the sense that there 
are checks and balances preventing 
any one branch of the government 
unlimited 


govern- 


from exercising 
Many other powers—such as the wat 


power ° 


power—involve the power to destroy, 
but they are not subject to any rigid 
mechanical or mathematical limita 
tion. 
Tax 
must be subject to the requirements 
of changing times. The low rates of 


rates by their very nature 
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the thirties would be wholly unrea- 
listic today. In the seventeen years 
since the 25 per cent limitation was 
first proposed, the federal budget 
has varied trom 7 billion dollars in 
1938 to 99 billion dollars in 1945 to 
62.4 billion dollars proposed 
1956.49 Tax rates must be elastic 
enough to fit these changing needs. 

If a majority of the people con- 
sider government spending to be ex- 
cessive, or if they think the high 
bracket rates are too high, there is 
a much simpler remedy than amend 
ing the Constitution. The remedy 
is to elect representatives who will 
high bracket 


fon 


reduce spending, or 
rates, or both. It is not necessary to 
accomplish the result by amending 
the Constitution in a fashion which 
would prevent elected repre- 
sentatives from exercising their best 
judgment under future conditions 
which no one can now foresee. 


our 


If we assume that the income tax 
has been overworked, that progres 
sion in the rates has been carried to 
an extreme, and that the proper 
remedy is a constitutional limita 
tion, the question still remains: Is 
this particular limitation a practi 


cal one? 


The Fourth Issue... 
Is the Limitation Practical? 


An_ inescapable fact is that the 
proposed limitation would greatly 
reduce federal revenues trom the 
income tax. In fact that is its major 
Treasury Department 
study made in 1952 
the basis of fiscal year 1951 figures, 
that the loss of revenue resulting 
from a 25 per cent rate limitation 
would be about fourteen billion dol- 
lars a year trom the corporation in 
come tax and two billion dollars a 
year from the individual income tax, 
or a total of about sixteen billion 
dollars a year.®° It is estimated that 
to make up this lost revenue from a 


purpose. A 


indicates, on 


federal sales tax would require a 


10 per cent sales tax rate, or 15 


excluded.*! 
Because of the repeal of the excess 


per cent if food were 
profits tax and other changes since 
1951 the loss of revenue caused by a 
25 per cent rate ceiling would un 
doubtedly be less unde present con 
ditions than was estimated in 1951. 
the most recent Treasury 


estimate, made in April, 1954, is that 


However, 


on the basis of the latest available 
figures there would still be a_rev- 
enue loss of 8.8 billion dollars from 
the corporation income tax and 3.5 
billion dollars from the individual 
income tax, which together with a 
loss of one billion dollars from the 
elimination of the estate and gift 
taxes would produce a total rev 
enue loss of 13.3 billion dollars per 
vear.5 

There are three principal meth 
ods by which the Federal Govern- 
ment could adjust itself to this loss 
could make a 
drastic reduction in military and de 


of revenue. First, it 


fense expenditures. Or second, it 
could impose a heavy sales tax to 
make up the loss of income tax rev 
enue. Or third, it could make up the 
loss of revenue by borrowing. Pos- 
sibly all three of these expedients 


would be resorted to in some de 


gree. 
As to a reduction in military and 
defense expenditures, it should be 


48. Dresser, Reply to Griswold, 39 A.B.A.J. 
25 (1953); Pettengill, The History of a Prophe- 
cy: Class War and the Income Tax, 39 A.B.A.J 
473 (1953); Dresser, Reply to Cary, 40 A.B.A.J. 
35 (1954). 

49. Sources: U.S. Bureau of Census, Statis- 
tical Abstract of the United States, 361-363 
(1954); S. F. News, Jan. 17, 1955. Figures do 
not include amounts received or disbursed by 
federal trust funds, such as the Federal Old- 
Age and Survivors’ Insurance Trust Fund, Na- 
tional Service Life Insurance Fund, etc. Net 
federal receipts for the expenditure years 
mentioned were: 1938, $5.8 billion; 1945, $44.7 
billion; and 1956, $60 billion (estimated) 

50. Joint Committee Print, page 11 f. 

51. Id. Griswold, op. cit. supra, note 23. 

52. Report of Hearing before a Subcommittee 
of the Committee on the Judiciary, United 
States Senate, 83d Cong., 2d Sess., on S.J. Res. 
23, page 122. 
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borne in mind that these account 
lor 65 per cent of the budget lor the 
1956 fiscal year.*8 Charges fixed by 
law, such as interest, veterans’ bene 
fits and grants to the states, account 
lor 24 per cent, and ordinary run 
ning expenses of all other depart 
ments for 1] per cent of the budget. 
Thus any substantial reduction in 
spending could only be achieved at 
the expense of present provisions 
for detense. 

If the nation should be unable o1 
unwilling to economize on prepa 
the 


be a sales tax. It 


edness, next alternative would 


seems to be con 
ceded that the rate of any such tax 
would have to be fairly high (much 
the rates of 


higher than present 


state sales taxes) in order to make 
up the lost income tax revenue.*4 

What if public opinion should re 
fuse to support a heavy sales tax in 
the 


income tax rates to 25 per 


order to pay for limitation of 
cent? If 
the voters insisted upon approxi 
mately the present level of prepar 
edness, and were unwilling to pay 
lor it with a high sales tax, we would 
then be launched on full-scale in 
Hationary 
The 


budgets would give way to perma- 


government borrowing. 


present slightly unbalanced 


nent deficit financing. The effect 
upon the public credit and upon 
existing inflationary tendencies can 
readily be imagined. 

The writer's own conclusions, for 
what they may be worth, are as fol 
lows: 


ihe proponents of the 


amend 


ment have an _— understandable 
and perhaps legitimate complaint 
igainst high income tax rates. Prob 
ably we will have to continue to 


raise the 


most of federal revenue 
irom the income tax, and we will 
have to retain a considerable de 


gree of progression in income tax 
rates. But progression, being polit 





ically popular, has been carried to 


an unbearable and discriminatory 


extreme. The result has been a se 
ries of relief provisions whereby var 
ious pressure groups have succeeded 
in exempting themselves from the 
This 


tensified the discrimination against 


high bracket rates.®5 has in- 


taxpayers (chiefly those whose in 
come is earned by personal effort) 
who do not qualify for any sort of 
special treatment. A simpler and 
more equitable approach would be 
to eliminate many of the special re 
lief provisions and to extend some 
uniform and general relief from the 
excessively rates. 


high 


Hence we may 


present 
concede some merit 
to the complaint against the me 
dium and high brackets of the in 
come 

On the 
represented by the proposed amend 


tax. 


other hand the method 
ment seems illogical, unsound and 
impractical, 

It is illogical because its main el 
fect would be not upon individual 
rates, to which the 


tax arguments 


against extreme progression are 
chiefly applicable, but upon corpo- 
rate tax rates, which are progressive 
only in a very minor degree. 

It is illogical for the further rea 
son that it seeks to control govern 
ment spending by the left-handed 
method of limiting a_ particular 
source of revenue. The result might 
well be simply to shift the burden 
from one source to another, with- 
out reducing expenditures at all. 
The burden would probably shift 
in part to a sales tax, in part to new 
forms of the income tax. ‘lie pres- 
ent net income tax might be con- 
verted into something approaching 
a gross income tax, by the elimina 
tion of deductions which are mat 
ters of legislative grace. Would the 
proponents of the amendment like 


to see the elimination of the char- 
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itable gift deduction, the depletion 
deduction, the depreciation deduc- 
tion, and other deductions which 
Congress could withdraw in an elf- 
fort to make up part of the lost 
revenue? 

The proposal is unsound because 
it would freeze tax rates into the 
Constitution and limit the power of 
our elected representatives to deal 
with varying contingencies as con- 
ditions may require. The normal 
democratic method of altering tax 
rates is to elect representatives who 
will carry out our wishes in that 
regard. We must be wise indeed if 
we can determine now a proper tax 
structure for all possible future con 
tingencies of war and peace. 

The proposed amendment is im- 
practical because it would at one 
stroke deprive the Federal Govern- 
ment of many billions of dollars of 
revenue, with unpredictable effects 
upon adequate defense measures, 


balancing of the budget and the 


public credit. 


Tax reduction is a laudable ob- 


jective, but not tax reduction at any 
price. 


53. The federal budget for the fiscal year 
1956 includes expenditures of $40.45 billion 
for national security purposes out of total esti- 
mated federal expenditures of $62.41 billion. 

54. See note 37, supra. 

55. See Blum and Kalven, op. cit. supra, note 
30, page 15, listing some of the many tax- 
saving devices which have been developed to 
soften the impact of ‘progression. Se¢: also 
Cary, Pressure Groups and the Reventi¢ Code, 
68 Harv. Law Rev. 745 (1955). 
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ROBES 





JUDICIAL ROBES CUSTOM TAILORED 
The best of their kind—~satisfaction guaranteed 
Catalog J sent on request. Benttey & Simon, 

Inc., 7-9 West 36th St., New York 18, N. Y 





SHORTHAND AND 
STENOTYPE REPORTING 





SAN FRANCISCO: HART & HART (SINCE 
1927), official reporters (shorthand and ma- 
chines); notaries; private deposition suite; Chan- 
cery Building, Panag Market Street. References: 
local bench and ba 
IN NEW ‘YORK CITY, COME AND 
get it! Sensational new five-year wall calendar 
-..a year at a glance...1956 - 1957 - 1958 - 
1959 - and - 1960. Size 17 x 34”. It solves your 
problems for a beautiful wall calendar until 1961. 
SANSOM COURT STENOS., 154 Nassau Street. 
Phone: BEckman 3-3381. ALSO REMEMBER. 
One lawyer had an out-of-town stockholders’ meet- 
ing... not reported by us... we could have saved 
$850 for him. Another lawyer had a 25-copy case 
in Philadelphia . . . not reported by us... we cou 
have saved $738 “for him. Why not save money by 
consulting with us on court reporting problems? 


WHEN 





Simplest copy control ever... 


it’s the DIAL THAT DOES IT! 





ALL-PURPOSE 
COPY MAKER 


IT’S THE BRAND NEW 


Apeco Shot 


Now get copies of anything written, printed, typed, drawn, photographed 
or blueprinted. All copies made the same easy way right in your own office. 


Here is the one copy maker that fulfills all copying requirements of offices 
large and small. The new Apeco Dial-A-Matic Auto-Stat offers hundreds 
of money and time saving uses. It is so low cost it pays for itself in less 
than a year... even when less than 5 copies a day are needed. It’s fast, 
economical, and so easy to operate with revolutionary finger tip dial 
control. It’s light weight . . . compact to fit on the corner of any desk and 
styled in gleaming mirror finish stainless steel... free lifetime service 
guarantee. 


*IT'S ALL-P URPOSE 


Copy any color, opaque or trans- 
parent original printed on one or 
both sides. Make copies up to 15” 
wide, any length! Anything on the 
original must ap- 
pear on the error- 
free, permanent 
and legally ac- 
cepted Apeco copy. 


Styled by 
Charles E. Jones & Assoc. 









American Photocopy Equipment Co. (Dept. AB-16) 
Have you read this 1920 W. Peterson Ave. 


Chicago 26, ill. 
NEW BOOKLET? 
VI | h | Rush me, without obligation, your free booklet 
ail this air mail postage ee ee oe en eee 


how I can improve the efficiency of my business 
paid card for your as well as increase work output. 


Name 
Address___ 


Firm__ 


AMERICAN PHOTOCOPY EQUIPMENT CO. ee ees __State___ 
Chicago 26, Ill. 


in Canada: Apeco of Canada. Lid. 134 Park Lawn Rd., Toronto, Ont, 














iN 
Ne 





























. (~ 
sis 5 
%_ 
— 
ea 
QO 
* =>, 

















s 
' 
O Op 0 
D and a 0 
Op v Od 
0 d Op G 0 
Op O 0 
0 * 
O 0 
DO Op 
0 0 - CG 
prod 0 . 
D ex ped pp Gg 
G « 0 0 0 








onary ne == 4 


d ead a fi) {ff \ 
~ 
PO 2 ~ \\ 
‘ 0 . te 
ah. ». 
ee altel . eX & 
D 0 * - ~ 
g and aa 
; " i 





—~ | 
oi Se } 
si Pres 
Hes “sy " 

FIRST CLASS 
Permit No. 26670 . 
(Sec. 34.9 P.L.&R.) 

Chicago 26, III | 
ae \ 
fees » 

mt: ‘set 





Use this tear-out postage paid air mail card 


MAIL CARD TODAY 


for Free Booklet 
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Ba ANNotaTions 1 








The Heart of 





A. L. R. 2p starts where the mass of 
law books leaves off. To prepare an 
A. L. R.2d annotation, all reports, 
digests, encyclopedias and texts are 
searched for every case relating to the 
point of law annotated. 


These cases are analyzed and present- 
ed in a bullet-proof, easy-to-handle 
“super-brief. ” 


Ni @ 


- & search is assured. 





AMERICAN LAW REPORTS 
2nd Series 

















A. L. R. 2D Is your most effective and convenient local case finder. 


Write either publisher for complete information, including Microlex details. 


GOOD NEWS! 


Both A.L.R. and A. L.R. 2d are 
now available in shelf-saving 














THE LAWYERS COOPERATIVE PUBLISHING CO., Rochester 14, New York 
BANCROFT-WHITNEY COMPANY, San Francisco |, California 


With it, your 
search time is slashed to the absolute minimum, and the thoroughness of your 
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A COMPLETE BRIEF 


Hl 


MINUTES 


THE JUDICIAL CONSTRUCTIONS AND 
OTHER ANNOTATIONS IN 


Wests 


ANNOTATED CALIFORNIA CODES 


ARE SO COMPLETE AND SO SPLENDIDLY 
INDEXED THAT OFTEN—AS YOU TURN TO 
THIS REMARKABLE SET— YOU FIND YOUR- 
SELF COMPLETELY BRIEFED ON THE MATTER 


IN QUESTION 


Try it 
Let us furnish further details 


WEST PUBLISHING CO. 
St. Paul 2, Minn. 
Suite 770 Subway Terminal Bldg., 417 S. Hill St.. Los Angeles 13 
Tel: MAdison 6-0593 
275 Bush St., San Francisco 4 
Tel: DOuglas 2-0227 
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